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ANDREW JACKSON AS A LAWYER. 


By Evucene L. DIDIER. 


NDREW JACKSON as an_ Indian 
A fighter, Andrew Jackson as the hero of 
New Orleans, Andrew Jackson as the seventh 
President of the United States, fills a prom- 
inent place in American history; but Andrew 
Jackson as a lawyer is scarcely known to 
the present generation; yet it was as a law- 
yer that he began his remarkable career, a 
career almost unparalleled in the history of 
the United States. The child of poor Scotch- 
Irish immigrants, his father dying before he 
was born, Andrew Jackson began life under 
circumstances which did not seem to offer 
any promise of future distinction. A boy in 
years, a man in resolution, a hero that was 
to be, he threw himself, with youthful en- 
thusiasm, into the American struggle for in- 
dependence, and after a brief but thrilling 
experience, he found himself, at the age of 
fifteen, alone in the world, his father, mother, 
and brothers dead, left to his ofvn guidance at 
the most critical period of his life—teft, like 
Byron, 


“Too young such loss to know, 
Lord of himself, that heritage of woe.” 


Andrew Jackson’s heritage was very dif- 
ferent from that of the young lord of New- 
stead Abbey. The American youth inherited 
no title, no worldly goods, no ancestral home. 

3ut taking into consideration the environ- 
ment of the two, the time, place and circum- 
stances of their lives, fortune treated Jack- 
son better than she did Byron. 





After spending two or three years in idle- 
ness, the young man’s better nature pre- 
vailed, he determined to study law, and he set 
out on horseback to find a preceptor; no 
easy matter in those early days in the back- 
woods of North Carolina. He was eighteen 
years old when he entered the office of 
Spruce McKay, at Salisbury, N. C., as a law 
student. The old box of a house, built of 
shingles, which was Judge MicKay’s law of- 
fice, is, or was, still standing within the mem- 
ory of men yet living. Tradition says that 
during the two years that Andrew Jackson 
studied law at Salisbury, he was the “most 
roaring, game-cocking, horse-racing, card- 
playing, mischievous fellow” that ever lived 
in that quaint old town. “He did not trouble 
the law books much—he was more in the 
stable than in the office;” he also indulged in 
foot races, a sport in which his long limbs 
made him facile princeps. But, in spite of all 
these sports and pastimes, he was licensed to 
practise law in North Carolina two years 
after he began his studies. Behold, then, the 
future hero of New Orleans and President of 
the United States, a full-fledged lawyer, 
standing six feet two in his stockings,—slen- 
der, vigorous, manly; with eyes of dark blue, 
whose fearless expression, look of keen in- 
telligence, commanding presence, all gave as- 
surance of a born leader of men. He pos- 
sessed two qualities not often found united 
in the same person—daring and prudence. 
He was an ardent lover of his country, for 
whose liberties he had fought and suffered, 
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and was to be the victor over her only 
enemy among the nations of the world. He 
was all his life the most American of Amer- 
icans—the Declaration of Independence on 
horseback, “the Fourth of July incarnate.” 

At twenty, Alexander the Great set out to 
conquer the world. His sword was his 
weapon, hope his guide, courage his capital. 
At twenty, Andrew Jackson set out to con- 
quer a place for himself in the world; he had 
little education, a small stock of law, nothing 
from fortune; but he had the strength of 
youth, a heart that knew no fear, a soul of 
honor, and the resolution never to turn back 
until success crowned his efforts. 

While the present State of Tennessee 
formed the western boundary of North Caro- 
lina, Jackson’s friend, John ‘McNairy, was 
appointed judge of the Superior Court for 
this western circuit. Our young lawyer was 
appointed solicitor, or public prosecutor, for 
the same district; another friend was made 
clerk of the court, and three or four others 
determined to join the party; and in the sum- 
mer of 1788 the whole cavalcade, judge, so- 
licitor, clerk and lawyers, left Morgantown, 
on the western frontier of North Carolina, 
and wended their way through the mountains 
to Jonesboro, Tennessee. Having rested 
there a few days, the party started for Nash- 
ville, where they arrived after incredible 
hardships, and passing through dangers from 
savage beasts and no less savage Indians. 

When Andrew Jackson plunged into the 
wilds of Tennessee, he was astonished to find 
a large accumulation of law business await- 
ing him. A court house and jail were the 
first buildings erected in the western settle- 


| 


which Andrew Jackson practised law for ten 
years, and laid the foundation of his fame and 


| fortune. He arrived in West Tennessee at 








ments of America, and it may be interesting | 


to give a description of the early court house 
in Tennessee in which Andrew Jackson 
began to practise law. It was a dog house, 
eighteen feet square, scantily furnished with 
benches, table and bar. This was a superior 
sort of building compared with the majority 
of court houses in the western country, in 


a fortunate time for securing a large and 
profitable business. The principal law busi- 
ness in those early days was collecting debts, 
and he soon showed that he was the right 
man in the right place, for he was perfectly. 
fearless in issuing and in serving writs. All 
of the merchants in Nashville had bad debts, 
which they put into his hands to collect, and 
he performed the business with a promptness 
that established his reputation as a lawyer. 
Within a month after his arrival in Nash- 
ville, he had issued seventy summonses to 
delinquent debtors. After this auspicious be- 
ginning, he soon acquired an extensive prac- 
tice. The law records of Tennessee show 
that he attended every court of the State. At 
the April term of the court held at Nashville, 
in 1790, in a docket of one hundred and fifty- 
five cases, Jackson was counsel in seventy- 
two. In the four terms of 1794, there were 
three hundred and ninety-seven cases before 
the same court, in two hundred and twenty- 
eight of which Jackson was counsel. The 
courts were held at places so distant that half 
of his time must have been spent on horse- 
back, traveling from place to place, in peril 
of his life from the Indians. He had many 
narrow escapes from the savages, and slept 
often in the forest, in danger from the wild 
beasts which infested the country. On one 
occasion, when he had to make a journey be- 
tween Nashville and Jonesboro, he reached 
the place of meeting after the rest of the 
party had started. Obtaining a guide, he set 
out in pursuit, rode all night, and at day- 
break reached the campfire, but his friends 
had left. Continuing the journey, he discov- 


| ered Indian tracks in the road, and, with his 


knowledge of woodcraft, he saw that the sav- 
ages outnumbered the whites, and that the 
foe were only a short distance ahead. The 
guide declined to go further, and Jackson 
determined to save his friends, or perish in 
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the attempt. He soon came to a spot where 
the Indians had left the road and taken to 
the woods, their object being to get ahead 
of the whites, and ambush them. He pushed 
cn and reached his friends before dark. They 
were encamped on the bank of a deep, half- 
frozen river. As soon as he told the news, 
the party resumed the march. All that night 
and the next day they continued the journey, 
not daring to stop, until at sunset of the 
second day they reached the cabins of a com- 
pany of hunters, of whom they asked shelter 
for the night. This was churlishly refused, 
and they continued their march in a storm of 
wind and snow. At length they thought they 
might encamp. Jackson, who had not closed 
his eyes for two days and a half, wrapped 
himself in his blanket, and slept until morn- 
ing. When he woke, he found himself buried 
in six inches of snow. The pursuing Indians 
continued on the trail, came up to the huts 
of the inhospitable hunters, all of whom they 
murdered. Satisfied with this bloody deed, 
they pursued Jackson’s party no longer, 
This was one of many stirring adventures 





encountered by Andrew Jackson when prac- | 


tising law in the pioneer days of Tennessee. 
Historians give a graphic description of the 
perils that beset the early settlers of that 
beautiful region: “While some planted corn, 
others had to watch against the skulking foe. 
When the girls went blackberrying, a guard 
invariably turned out to escort them. Ifa 
man went to the spring to drink, another 


stood on the watch with his rifle cocked by | 
Whenever four or five men were | 


his side. 
assembled at a spring, or elsewhere, they 


held their guns in their hands, and stood, not | 


face to face, as they conversed, but with their | 


backs turned to each other, all facing differ- | 


ent ways, watching for a lurking or a creep- 
ing Indian.” It was almost as dangerous to 
practise law among the rough, quarrelsome, 


account of the savages. 


man for the time and place; brave, fearless, 
bold, he was as ready with the pistol as with 
the tongue. His knowledge of the intricacies 
of the law was small compared with the 
equipment necessary to the modern lawyer, 
but it was sufficient for his purpose. 
Although he was not deeply read in law 
books, he was a deep student of human 
nature, and he possessed a keen insight into 
the motives of men. His position as prose- 
cuting attorney arrayed against him all the 
rascals in Tennessee. Outlaws skulking in 
the woods were as dangerous as lurking sav- 
ages. “Personal difficulties” were frequent 
between the fearless State’s Attorney and the 
criminals whom he prosecuted with relentless 
energy. It was Jackson’s personal bravery 
in such encounters that gave him his early 
influence in the western country. He did not 
follow the wise advice of the foolish Polonius, 
but he was quick to enter quarrels. 

Early Tennessee lawyers were well paid 
for their services, and deserved to be, for 
such dangerous work. For an ordinary suit, 
they received sometimes a square mile of 
land. It was in this way that Jackson laid 
the foundation of the large fortune that he 
acquired. When Tennessee was admitted in- 
to the Union, in 1796, he was already a large 
landowner, and within ten years of his resi- 
dence in the State he owned 50,000 acres. 
As an evidence of the position of Jackson, 
it may be mentioned that he was a prominent 
member of the convention which framed the 
Constitution in preparation for the admis- 
sion of Tennessee as a State. He and Judge 
McNairy were appointed the delegates from 
Davidson County to draft the Constitution. 
He took an important part in this conven- 
tion, as he did in every position which he 
occupied, in State or national affairs, civil or 


| military. When Tennessee was admitted into 
| the Union in June, 1796, Andrew Jackson 
free-fighting backwoodsmen, as it was to | 
pass from the shelter of the block-house on | 


Jackson was the | 


was elected its first representative in the 
Congress of the United States. He traveled 
on horseback the seven hundred and seventy- 
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five miles, from Nashville to Philadelphia. 
He arrived in the latter city about the first 
of December, soon after the country had 
gone through the agony of its first contested 
election, which resulted in placing John 
Adams in the White House, with Thomas 
Jefferson as Vice-President. In the National 
House of Representatives Andrew Jackson 
was the sole representative of Tennessee, 
which now has ten members. It is a matter 
of record that Andrew Jackson voted against 
the address to President Washington, be- 
cause he did not approve of Jay’s treaty, and 
did not sympathize with England against 
France, did not approve of the Administra- 
tion for its apparent indifference to the 
Indian massacres in Tennessee. Little did 
Jackson, or any person, then dream that in 
less than twenty years the obscure member 
from Tennessee would be only less popular 
than Washington himself. 

Andrew Jackson gave such satisfaction to 
the people of Tennessee as a member of the 
Lower House that, when a vacancy occurred 
in 1797, he was appointed United States Sen- 
ator. But the slow, dignified body, which 
the Senate then was, did not suit the active, 
ardent, energetic young Senator from Ten- 
nessee, and he resigned his seat in April, 
1798, after serving only the half of one ses- 
sion. It was during this short experience in 
the Senate that he became acquainted with 
Aaron Burr, and it is supposed that it was 
in the society of that polished and accom- 
plished gentleman that he acquired some- 
thing of that exquisite courtesy which after- 
ward distinguished him. 

Andrew Jackson was too important a man 
to be allowed to enjoy for long the retire- 
ment of private life, and soon after his resig- 
nation from the United States Senate he was 
elected one of the judges of the Supreme 
Court of Tennessee, a position which he oc- 
cupied for six years, holding courts at Nash- 
ville, Knoxville, Jonesboro and other places. 
As no records of the decisions of the court 








were kept at that time, none of Judge Jack- 
son’s opinions are in existence, and he is 
never quoted, or referred to, as an authority, 
by the present bar of Tennessee. But there 
comes down the century a tradition that he 
presided over the court with dignity, and that 
his decisions were brief, unlearned, some- 
times ungrammatical, but generally right. As 
an evidence of Jackson’s fearlessness as a 
judge, the following incident is given. In the 
fall of 1803, while he was traveling from 
Nashville to hold court at Jonesboro, he was 
informed by a friend that his enemies were 
getting ready to mob him on his arrival at 
the latter town. He was suffering at the 
time from intermittent fever, and was so 
weak that he could scarcely sit his horse. But 
when he heard of this threat all his indomit- 
able energy was aroused, and putting spurs 
to his horse, he reached Jonesboro before 


sunset. Burning with fever, he lay down on 


| a bed at the tavern, and while in this suffer- 


ing state a friend came in and told him that 
Colonel Harrison and a regiment of men 
were in front of the tavern threatening to tar 
and feather him; and his friend advised him 
to lock the door of his room. At this, Jack- 
son rose up, threw his door wide open, and 
said, with that peculiar emphasis which won 


| him many battles without fighting: “Give my 


compliments to Colonel Harrison, and tell 
him my door is open to receive him and his 
regiment when they choose to wait upon me, 
and that I hope the Colonel’s chivalry will 
induce him to lead his men, and not follow 
them.” The “regiment” thought better of 
their purpose, while Judge Jackson recov- 
ered from his fever, and held his court as 
usual, unmolested. Upon another occasion, 
the notorious outlaw, Russell Bean, was 
summoned to appear in court to answer the 
charge of causing the death of his youngest 
child. bv cutting off its ears, declaring that 
the child was not his, and that he maimed it 
so to “know it from his own.” He refused 
to appear to answer the charge, and a 
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sheriff's posse was sent after him. He took 
refuge in the top of a tree, armed with a 
rifle. His reply to the sheriff's summons 
was a threat to shoot the first man who came 
within range. Knowing the desperate char- 
acter of the outlaw, no one dared to venture 
within range of his deadly rifle. When the 
condition of affairs was reported to Jackson, 
who was on the bench, he cried, “Summon 
me.” When the court took a recess for din- 
ner, Jackson was summoned accordingly. 
Bean, being told that Judge Jackson was 
coming to arrest him, surrendered immedi- 
ately, saying he knew Jackson would shoot 
him if he didn’t. 

Andrew Jackson was the Prince Rupert of 
the backwoods, in the Senate, at the bar and 
on the hustings. He spoke tersely, vigor- 
ously, to the point. He practised Demos- 
thenes’ idea of eloquence—action, action, 
action. Quick, sudden, determined in his 
opinions, his heart, soul and mind all com- 
bined in his conclusions. To think and to 
do was one to him. He was as impatient at 
delay in daw and in war as was Ivanhoe, on 
his sick bed in the castle of Front de Boeuf. 
Like Job’s war horse, he scented the battle 
from afar. His resolution and daring made 
him a natural born leader at the bar, as he 
was afterward in war. His splendid energy 
made him irresistible in court as in the camp. 
With him there was no such word as fail. 
Difficulties disappeared before his overmas- 
tering activity as snow before the sun. 

He did many things which the superior re- 
finement of the present day would condemn, 
and which no man now occupying his posi- 
tion in public life could do and retain his 
popularity. For instance: a Governor of 
Tennessee and a judge of the Supreme Court 
engaging in a personal encounter with pis- 
tols, on the highway, is something which 
would be regarded at the present time as a 
gross violation of public decency, but at the 
beginning of the nineteenth century—in the 
“good old trmes”—such an affair took place 


| 
| 
| 
| 





between Governor Sevier and Judge Jack- 
son. But that Jackson, in spite of his esca- 
pades, was an acceptable judge to the people 
of Tennessee is shown by the fact that, while 
he was still on the bench, a county in the 
State was named after him. The name of 
Jackson occurs on the map of the United 
States next in the number of times to that 
p{ Washington, which exceeds Jackson by 
eight only. After six years’ experience on 
the bench Jackson resigned. 

Few men, even in the United States, have 
lived so full and active a life as Andrew Jack- 
son: He was a lawyer, district attorney, 
judge, member of Congress and United 
States Senator before he was thirty-one. He 
was not an educated man, not a well-in- 
formed man, not a man of any literary pre- 
tensions. In his active and energetic life, he 
had little time or taste for reading and study. 
His knowledge of history, ancient and mod- 
ern, was very limited. His books were men; 
human nature his study, and few men have 
ever lived who knew men better than Andrew 
Jackson. An American among Americans, 
he knew his countrymen thoroughly. It has 
been said of him that he raised himself in the 
profession of all others the least suited to his 
genius, at a time of life when men of real 
merit are only preparing themselves for local 
distinction, to the office of attorney-general 
and judge. One who had studied his life 
carefully said that Jackson never read but 
one literary work through (“The Vicar of 
Wakefield”); that he was ignorant of the law, 
history, science and literature. He read 
nothing but newspapers, which are, in some 
respects, the best, and in others, the worst of 
all reading. In Jackson’s time, newspapers , 
were not so newsy as they are now, when 
the paper of today contains the history of 
the whole world of yesterday. It has been 
asserted by one who knew Jackson intimately 
that he did not believe the world was round. 
Indeed, he was one of the most ignorant 
men that ever reached a commanding posi- 
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tion in the world. But he was a man of 
mettle; the man never lived that he was afraid 
to meet. He was a fighting man, a ‘man of 
action, a man of war, a man who never 
turned his back on friend or foe. From his 
boyhood he had to fight his way in the world; 
he fought his way through the wilderness to 
reach his future home in Tennessee; there 
he fought with wild beasts and Indians. As 
prosecuting solicitor, he had to fight his way 
sometimes over the prostrate forms of crim- 
inals and outlaws in order to serve a writ, to 
defend a client or to eject a trespasser. 

Andrew Jackson was, in some respects, the 
ideal American from the backwoods; a hard- 
swearing, free-fighting, pistol-shooting, 
horse-racing, honest, clean-handed, frank, 
fearless, truthful specimen of the genus homo. 
He was the first self-made man among the 
Presidents of the United States, followed in 
the Presidency by Lincoln, Johnson, Grant 
and other self-made men, succeeding the old 
line of Presidents of patrician pretensions. 
Unlike Falstaff, Jackson was not witty him- 
self, but, like the renowned Sir John, he was 
the cause of wit and humor in other men. As 
Thomas Wentworth Higginson has pointed 
out, it was under him that a serious people 
first found out that it knew how to laugh. 
The once famous “Jack Downing,” who has 
been pronounced Mark Twain, Hosea Bige- 
low and Artemus Ward in one, was the first 
American humorist. The stern and inflex- 
ible Jackson enjoyed in his grim way the 
humor of “Jack Downing,” whose Letters he 
read while he smoked his pipe. 

In writing of Andrew Jackson it is impos- 
sible to avoid mentioning his greatest con- 





grossing of pursuits, the one to win distinc- 
tion in politics, the other as a soldier, both 
to meet in the great field of politics, as the 
leaders of their party, both possessed of a 
personal magnetism which carried their fol- 
lowers wherever they led; both were ambi- 
tious, but one only—and he was not more 
worthy than the other—reached the height 
of political honor. Clay was the greater 
statesman, Jackson the greater politician. He 
swayed men as he wished. He was as mag- 
nanimous as he was magnetic, and, although 
he was a good hater, his warm and generous 
heart was easily moved to forgive and forget 
and let bygones be bygones. A memorable — 
instance was the case of Thomas H. Benton. 
After one of the deadliest feuds in the annals 
of Tennessee, Jackson and Benton were 


| reconciled, and became, not only political, 


Benton became 
and was 


but warm personal friends. 
Jackson’s confidential adviser, 


| offered the highest marks of his favor. 





| men of the Revolution. 


Henry Clay was a natural born orator; he 
studied in no schools; he neither knew nor 
cared anything about Cicero’s scholastic 
Treatise on Oratory; he practised none of 
the tricks of the rhetoricians; he was the pupil 
of no debating class. His youth and early 
manhood were passed in Virginia, where he 
had received inspiration from the glorious 
It was the golden 
age of American patriotism. The present age 
of commercialism, with its deadly paralyzing 


| power of money, was unknown and un- 


temporary and bitterest rival, the gallant, | 


chivalrous, passionate and patriotic Henry 
Clay. 
yers, both left their native State to seek their 
fortune in the then far West; both succeeded 
in making their mark in their profession, and 
both abandoned the law before they had 
reached the highest honors of the most en- 


soth born in humble life, both law- | 
| honor, a tall, slender, graceful figure. 


dreamed of. In that high school of patriot- 
ism, Henry Clay had drunk deeply, and he 
became the exponent of the American sys- 
tem of politics. Admitted to the bar of Vir- 
ginia, he sought a newer field of ambition in 
Kentucky, to which young State he carried 
a brave heart, a chivalrous soul, a high 
His 
magnificent genius broke forth with incom- 
parable splendor upon Kentucky, upon the 
United States, upon the world. It was Henry 
Clay more than any other man who made the 
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United States respected abroad. It was 
Henry Clay who hurled defiance in the teeth 
of a mighty nation, and proclaimed the 
famous sentiment, “Free Trade and Sailors’ 
Rights,” that a sailor on the deck of an 
(American ship was on sacred ground,—that 


the flag which floated over that ship was an | 
| preceded the admission of the State into the 


zgis protecting him. 

In examining the life of Andrew Jackson 
one fact stands out most prominent,—the fact 
that he was successful in everything he un- 
dertook; appointed solicitor for the wild 
region of Middle Tennessee, when he was 
only twenty-one years old, he succeeded in 
his difficult and dangerous work, in which 
many an older man with less courage and 


| man. 


forum. Jackson’s early life as a strenuous 
solicitor and fighting lawyer had made him a 
masterful man,—a man of ready resources, of 
dauntless courage and of inflexible will. His 
duties as prosecuting attorney necessarily 
placed him in the front of the wild, semi- 
civilized life of early Tennessee life: which 


Union. 

We have followed the picturesque career 
of Jackson as a lawyer, as a judge, and as a 
With his public life as a soldier and 


| statesman—as general and President—we 


determination might have failed. His vigor- | 


ous prosecution of desperate offenders gave 
him a great prominence in the community, 
and brought him other legal business. His 


| cise the great power that he wielded. 
| man had been so idolized. 


many personal “difficulties” were a help | 


rather than a hindrance to the young lawyer 


in his profession, and, as has been already | 

ad ‘ | 
shown, he was one of the most distinguished | 
men in Tennessee when it was admitted into | 


the Union, and that was only eight years after 
he arrived in the State, a raw, uncouth, un- 
known young man, who knew little law and 
no literature. 

During the six years that he sat on the 
bench—1798 to 1804—he devoted his time, 
labor, energy and will power to the duties 
of the office, to the neglect of his health and 
estate. Thomas H. Benton bears cordial and 
deliberate testimony to the extraordinary 
character of Jackson’s mind, declaring that 
he possessed a rare judgment, with a rapid 
and almost intuitive perception, followed by 
an instant and decisive action. 

He went from the judge’s bench to the 
counter of a country store, and the more in- 
teresting occupation of stock raising. From 
these pursuits he was called in 1813 to his 
true vocation, the life of a soldier, for Jack- 
son was a natural born leader of men in 
battle, as Clay was a leader of men in the 


have nothing to do. Unlike Alexander the 
Great, Andrew Jackson was satisfied with 
what he had done, for his long list of suc- 
cesses exceeded his ambition. No American 
before him had exercised, or wished to exer- 
No 
No man had 
triumphed over his enemies so completely as 
he had. He did more than any man to pre- 
vent Henry Clay from reaching the object of 
his ambition—the Presidency. He saw Cal- 
houn driven into retirement, when he had 
one foot on the Presidential ladder. He saw 
the Bank of the United States destroyed, and 
its president die of a broken heart. He re- 
tired to his well-earned repose, at the age of 


| seventy, after ruling eight years, his popu- 


larity undiminished, and still the recognized 
leader of his party. He enjoyed the satis- 
faction—unique in the public life of the 
United States—of the setting sun being more 
honored than the rising sun. It was a mar- 
vellous tribute to the great and lasting popu- 
larity of the Hero of New Orleans, a popu- 
larity which never declined during his life- 
time, and is exceeded by that of no other 
American hero. 

As a lawyer, Andrew Jackson was suited 
to the time and place when and where he 
practised; but, as his friend and biographer, 
Amos Kendall, says, he was not made for 
what is called a first-rate lawyer. His mode 


' of reasoning would not permit him to seek for 
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justice amid a labyrinth of technicalities and 
special pleading. Yet few, if any, exceeded 
him in seizing on the strong points of a case, 
and with vigor and clearness applying to 
them the great principles of law. As a law- 
yer, in criminal prosecutions, the case of his 
client always became his own, and he was 
considered one of the most eloquent and ef- 
fective among his contemporaries. As a 
judge, his opinions were always clear, short 
and to the point, aiming at justice without 
the affectation of eloquence, or of superior 
learning. His retirement from the bench, 
continues Kendall, gratified only those who 
feared his justice, while it was deeply re- 
gretted by a large majority of the com- 
munity. 

Aaron Burr, who was a rare judge of men, 
describes Jackson, in his Journal, as “once a 
lawyer, then a judge, and now a planter, a 
man of intelligence; and one of those frank, 
prompt, ardent souls whom I love to meet.” 
Burr was the first to mention Jackson as a 
suitable -andidate for the Presidency as early 
as 1815. In a letter to his son-in-law, Gov- 
ernor Alston, Burr wrote: “Nothing is want- 
ing but a respectable nomination before the 
proclamation of the Virgina caucus, and 
Jackson’s success is inevitable. He is on the 
way to Washington. If you should have any 
confidential friend among the members of 
Congress from your State, charge him to 
caution Jackson against the perfidious 
caresses with which he will be overwhelmed 
at Washington.” It was too late to act upon 
this suggestion at that time; but the seed was 





planted which grew and spread over the 
whole country. 

Andrew Jackson died on the 8th of June, 
1845, and a few weeks afterward, on the 
27th of June, George Bancroft delivered, at 
Washington, a eulogy on the illustrious dead, 
in which he characterized him as the lode- 
star of the American people, declaring that 
no man in private life so possessed the hearts 
of all around him; that no public man of the 
country ever returned to private life with 
such an abiding mastery over thd affections 
of the people; no man with truer instinct re- 
ceived American ideas; no man expressed 
them so completely, or so boldly, or so sin- 
cerely; he united personal courage and moral 
courage beyond any man of whom history 
keeps the record. Not danger, not an army 
in battle array, not wounds, not widespread 
clamor, not age, not the anguish of disease 
could impair in the least degree the vigor 
of his steadfast mind. The heroes of an- 
tiquity would have contemplated with awe 
the unmatched hardihood of his character; 
and Napoleon, had he possessed his disinter- 
ested will, could never have been vanquished. 
Jackson never was vanquished. He was 
always fortunate. He conquered the wilder- 
ness; he conquered the savage; he conquered 
the bravest veterans trained on the battle 
fields of Europe; he conquered everywhere in 
statesmanship; and when death came to get 
the mastery over him, he turned that last 
enemy aside as tranquilly as he had done the 
feeblest of his adversaries, and passed from 
earth in the triumphant consciousness of im- 
mortality. 
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THE JURYMAN. 
By L. G. Situ. 


An ancient seer, well versed in lore, 

Oft burned the midnight oil, to pore 

©’er musty tomes, both dry and deep, 

Through darksome hours when honest men should sleep, 


Till wearied brain at last refused 

To yield the force so long abused, 

And this wise seer then found at length 

His erstwhile studious hours had sapped his strength. 


He sought a surgeon of repute, 

And, bowing knee in deep salute: 

“Kind sir, I scarce can leave my bed; 

Remove,” prayed he, “this megrim from my head.” 


The surgeon shaved his patient’s crown. 
‘Alas, sir,” said he, with a frown, 
“Your brains, alack, I clearly see, 

I must remove by help of surgery. 


“But have no fear, for this I swear, 

I’ll in a week return them there, 

As fresh and strong as brains may be, 

By this same wondrous power of surgery.” 


The patient left, nor more, I ween, 

For weeks was by that surgeon seen. 

By missive then, the surgeon said: 

“Thy brains are ready, sir. Bring back thine head.” 


The man ycleped the seer, replied: 
“To see thee, sir, I fain have tried; 
But civic duties press their claims, 
Where I am hampered not by loss of brains. 


‘As member of the jury, sir, I wot, 

Thou knowest for the nonce I need them not; 

But when this sitting of the court be o’er, 

Thou mayest replace them where they were before.” 
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A SOLUTION OF THE LABOR PROBLEM. 


By Harry Eart MONTGOMERY. 


HATEVER the merits of a strike or a 
lock-out may. be, the contending par- 
ties have no right, moral or legal, to inflict 
injury on any innocent party. And as the 
public is injured as a result of every strike 
or lock-out of any magnitude, the public has 
the right to be protected. There are three 
parties to every labor controversy,—the cm- 
ployer, the employed and the public. The 
public can and should be protected. But 
how? By preventing strikes and lock-outs, 
provided it can be done without taking away 
the rights of the employer and the employed. 
The principle of arbitration is being urged 
‘to take the place of strikes and lock-outs. 
Voluntary arbitration cannot be relied upon 
by the public for protection. Strikes are so 
frequent as to show the ineffectiveness of 
this remedy. Compulsory arbitration is 
strongly, vehemently, and passionately op- 
posed by both the employer and the em- 
ployed. The labor union says that compul- 
sory arbitration would mean that working 
men would be reduced to slaves,—by being 
compelled to work for the hours and the 
wage determined by the arbitrators, thereby 
depriving the men of the liberty of contract; 
while the capitalist asserts that compulsory 
arbitration might mean to him the closing of 
his business and the ruin of his fortune, by 
the arbitrators deciding that he must pay 
wages in amount beyond what his business 
could afford. Both positions are based on 
sound reasons. Compulsory arbitration 
might mean all that the capitalists and the 
unions claim. Such being the case, the pub- 
lic has no right to require such a method of 
settlement, except as a last resort. Then 
how can the public be protected? By adopt- 
ing a plan of arbitration lying just half-way 
between these extremes. 





that is, located within the boundaries of the 
State, and as conditions vary among the dif 
ferent States, requiring different treatment, a 
national act would be less satisfying in its 
results than would a State law. 

A board of mediation composed of three 
members should be appointed by the gover- 
nor. One of them should be an employer or 
selected from: some association representing 
employers of labor, one of them should be 
selected from some labor organization and 
not an employer of labor, the third should be 
appointed upon the recommendation of the 
other two, provided that if the two appointed 
do not agree on the third man at the expira- 
tion of thirty days, he should be appointed 
by the governor. One should be appointed 
to serve for three years, one for two years, 
and one for one year. At thé expiration of 
the term for which each member is selected, 
his successor should be appointed to serve 
for the term of three years. 

Whenever any controversy or difference, 
not involving questions which may be the 
subject of a suit at law or a bill in equity, 
exists between the employés and their em- 
ployer, if at the time he employs not less 
than twenty-five persons in the same general 
line of business, in any city or town in the 
State, the board should, as soon as practica- 
ble thereafter, visit the locality of the dispute 
and make careful inquiry into the cause 
thereof, obtain personal interviews with the 
parties, hear their stories, offer suggestions 
which look generally to a conference, advise 
the respective parties what, if anything, 
ought to be done or submitted to by either 
or both to adjust their dispute. 

The employer who fears a strike and the 
employé who dreads a lock-out will be likely 
to advise the board of any threatened diffi- 


As strikes and lock-outs are generally local, | culty. And with the assistance of a news- 
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paper clipping bureau, the board will be fur- 
ished with adequate information as to the 
existence of labor controversies. 

This commission would represent the pub- 
lic in all controversies. It should aim to 
bring the contending parties together and to 
try by mediation to effect a settlement of 
the difficulties. The primary cause of labor 
troubles, and one that serves to widen the 
breach between the employer and the em- 
ployé, is their ignorance of each other. As 
a rule, neither party seems to appreciate the 
importance of studying each other’s interests 
and conditions, to the end that each may con- 
tribute to their common welfare and, the 
success of the industry with which they are 
identified. Sitting around the same table; 
listening to each other’s arguments: endeav- 
oring to see each other’s standpoint and to 
understand each other’s reasoris; learning to 
give as well as to take; holding opinions 
firmly, but expressing them moderately; 
keeping the mind open to conviction: desir- 
ing to come to a sound and fair conclusion, 
will have the effect of promoting mutual 
good feeling, confidence and sympathy. It 


will have the tendency to bring the unions 


into the position of allies, instead of that of 
fierce competitors; it will remove misunder- 
standings, and coming to know each other 
better, suspicions will fade away and the 
employer and the employé will learn to 
respect and to trust each other. Enmity 
and distrust must first disappear, and the 
common ground of perfect understanding 
by each of the true position of the other must 
be reached, before a proper relation can be 
established and a satisfactory agreement be 
adopted. 

As its name implies, the office of the Com- 
mission should be solely that of offering sug- 
gestions. If the parties in difference cannot 
come to an agreement, the Commission 
should suggest the advisability of appoint- 
ing arbitrators to adjust the matters in dis- 
pute.- If each party to a controversy 





believes that his position is fair, neither 
should object to the matter being presented 
to a disinterested party or parties to deter- 
mine the merits of the case and to make the 
award. Arbitration entered into in good 
faith on the part of both parties, must result 
in a peaceful solution of the difficulty — and 
the party to the dispute having justice on his 
side will have no cause for alarm. If the 
parties should fail to come to an agreement, 
and should refuse, after a reasonable time. to 
submit their differences to arbitration, or if 
a strike or a lock-out occurs, the Commis- 
sion should bring the matter to the attention 
of the Industrial Court. 

An Industrial Court should be organized 
under the judicial system of the State. It 
should be a movable court, holding its ses- 
sions in the court house located nearest to 
the place where the controversy arose. It 
should be presided over by three judges to 
be elected by the people. Upon the adop- 
tion of this plan, one judge should be elected 
to serve for six years, one to serve for four 
years, and one to serve for two years. At 
the expiration of the term for which each 
judge is elected, his successor should be 
elected to serve for the term of six years. 

The powers of this Court should include 
the right to hear, try and determine all con- 
troversies arising between the employer and 
their employés, not cognizable by the State 
courts, and to settle and adjudicate the same 
upon their merits. Cases should be brought 
before the Court by the filing of a certificate 
by the Board of Conciliation or by either of 
the parties in dispute showing the nature of 
the controversy and the fact that a strike or 
a lock-out has been commenced, or that the 
contending parties, after due notice, have 
failed to settle their differences or to refer 
the subject of dispute to arbitration. 

The Court should sit in the full light of 
publicity, aided by experts. The employer, 
the employed and the Board of Mediation, 
may appear by attorney, subpcena witnesses 
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and compel the production of all books and | 


papers necessary for the trial of the contro- 
versy. The Court should not be bound by 
the hard-and-fast rules of evidence as pre- 
vail in our civil courts. Great latitude of 
procedure should be allowed, so as to enable 
the Court to arrive at a conclusion not only 
just but politic, as in many cases of dispute 
strict justice might become oppressive to 
one or the other of the parties, or might fail 
to protect the public interests involved in the 
controversy. 

The Court should be empowered to decide, 
upon investigation, what shall be the mini- 
mum wage and the maximum work-day for 
the parties before the Court. After the Court 
obtains exact knowledge of the amount of 
wealth produced by the employer and the 
employé within a given time, it would not 
be a very difficult matter to decide how much 
of the wealth should go to labor in the form 
of wages and how much should go to capi- 
tal in the form of profits. 

The Court should approximate the true 
value of labor as measured by its productive 
power, being governed by the prevailing 
rates in the labor market. Questions of the 
same nature are decided by railroads and 
gas commissions, when they fix rates and 
charges, and the decision should be based 
on similar principles. 

The Court should leave the employer free 
to employ labor, if he so desires. It should 
leave the laborer free to work or not, as he 
may desire. But it would say to the em- 
ployer, you must pay the wage determined, 
or you must cease to employ labor. If you 
disobey, you will be in contempt of court 
and be liable to a fine or imprisonment. And 
it should say to the employé, you must work 
for the wage determined or you must seek 
employment elsewhere and not interfere with 
the men who are willing to work on the 
terms set forth in the award. 

When the Industrial Court fixes a mini- 
mum wage in a dispute between the em- 








ployer and the employés, it necessarily bases 
its decision upon a certain quantity and qual- 
ity of work, which should be fully set forth 
in its decree. The decision of the Industrial 
Court should merely establish that the em- 
ployer in question shall not pay less wages 
than the sum named for work of the pre- 
scribed quantity and quality. Its decision 
should not preclude an inquiry by the or- 
dinary courts into the question of the work- 
man’s compliance or non-compliance with 
the quantity or quality of the work stated. 
If the employé sues the employer in a court 
of law for the minimum wage, he must prove 
that his work in quantity and quality is equal 
to that prescribed by the decree of the In- 
dustrial Court; if his work be inferior in these 
respects, he should only recover a smaller 
sum of wages. If the employer is prosecuted 
in the ordinary courts upon the charge of 
paying less than the minimum wage to his 
employés, the government must prove, not 
only the payment of less than the minimum 
wage, but also that the work performed by 
the employés was equal to the standard pre- 
scribed by the Industrial Court: and if the 
Government fails to prove these facts, the 
accused employer should be found not guilty. 
These provisions protect the employer from 
the injustice of being compelled by law to 
pay standard wages for work below the 
standard, and renders the law of the Indus- 
trial Court just and equitable. 

In the course of any trial or investigation, 
the Industrial Court should make all such 
suggestions and do all such things as appear 
to the judges to be right and proper to be 
made or done for securing a fair and amica- 
ble settlement of the industrial dispute; and 
upon an agreement being reached by the par- 
ties in difference, the Court should enter its 
decree according to the terms of settlement. 

The decision of the Court should be bind- 
ing for from one to two years. The progress 
of.industry, necessarily causes inequalities. 
Prices change. The wages of any given 
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period may after a time have a more or a 
less value as a purchasing power. The earn- 
ings of the employer may increase so that 
he ought to pay higher wages. His earn- 
ings may decrease to a point where he must 
pay less or go out of business. The rate, 
established today, may be fair and satisfac- 
tory to both parties; but in a short time, may 
become unfair and unsatisfactory. Wages 
and profits are changing relatively to each 
other all the time, so a decision binding 
longer than two years might work injustice. 

An appeal to the Court should act as a 
stay of all proceedings whatsoever in the dis- 
pute; no employer should close his works or 
dismiss his workers, and no employé should 
strike against his employer, on pain of being 
treated in contempt of court and subject to 
fine or imprisonment. 

The awards of the Industrial Court should 
not be set aside for any informality, or chal- 
lenged, appealed from, reviewed, quashed or 
called in question by any tribunal whatever. 

Voluntary arbitration is the most rational, 
reasonable and civilized plan for the settle- 
ment of labor troubles. To bring about a 
condition where all differences between the 
employer and the employed shall be settled 
by a conference of the parties in interest, or 
be voluntarily referred to disinterested 








parties for decision, is the one and only ob- | 


ject of this plan. The fear of compulsory 
arbitration, represented by the Industrial 
Court, would be a constant menace to both 
employer and employé. Neither party, ordi- 
narily, would dare to have the Industrial 
Court adjust their differences and render a 
judgment, which would be enforced by fine 
or imprisonment. And rather than submit 
to such a tribunal both sides would gladly 
consent to privately settle or to voluntarily 
arbitrate their differences. 

The adoption of this plan would secure: 

1. The peaceful settlement of labor 
troubles. 

2. The adoption of trade agreement 
which would settle the main points of inter- 
est to employer and employé, and would 
provide for permanent boards of conciliation 
and the submission of all their controversies 
to arbitration. 

3. The fostering of stable and kindly re- 
lations between the employer and the em- 
ployed. 

4. The end of strikes, boycotts, lock-outs 
and industrial warfare. 

5. The prevention of waste, the reduction 
of friction, and the stoppage of industry. 

6. The end of injunctions, based on in- 
sufficient or political grounds. 

7. To the public, adequate and complete 
protection. 
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THE ELECTION AND CORONATION OF A POPE. 


By Joun DeMorcan., 


EARLY a generation has passed since 

Cardinal Pecci, archbishop of Perugia, 

was elected Pope by the vote of forty-five 

members of the College of Cardinals, and 

ascended the papal throne, assuming the 
name and title of Leo XIII. 

The late Pope was born in March, 
1810, and his active life, his piety, his strong 
encyclicals which commanded the attention 
of the entire world and proved his masterly 
ability as a statesman, as well as a divine, 
combined with his steadfast belief in the 
Roman Church as a civilizing and spiritual 
power made him stand out prominently as 
one of the most remarkable men of the last 
century. 

When only thirty-three years old, he was 
selected, by Pope Gregory, to fill one of the 
most important positions in the church, that 
of papal nuncio to Brussels. 

Descended from an old patrician family, 
Gioacchino Pecci, inherited the aristocratic 
principles of his fathers, but his early life be- 
ing spent among the poor in the village of 
Carpineto, in Central Italy, he learned the 
lessons of democracy, and in his life has tried 
to harmonize the two extremes. 

He studied at the Collegio Romano, grad- 
uated in law and theology, and became a 
favorite with Pope Gregory XVI., who 
named him a prelate of his household. Had 
not Gregory died, Pecci would have been 
cardinal in 1846, but it was not until 1853 
that Pius IX. saw fit to confer on him the 
cardinal’s hat. 

Pius IX. died in 1878, and on the eigh- 
teenth of February the conclave of cardinals 
convened; and on the twentieth, Cardinal 
Pecci, archbishop of Perugia, received forty- 
five votes, and was declared Pope. 


For over twenty-five years he was 





the head of the Roman Catholic Church, 
wielding supreme power over 250,000,000 
followers of that faith, having more author- 
ity and commanding more willing obedience 
than any monarch in the world. Anything 
relating to the election and coronation of his 
successor must be of interest to the entire 
community of nations and of more than 
passing importance to the Christian world. 

The election of the Pope was vested in the 


- College of Cardinals by a decree of Pope 


Nicholas II. in 1059. Prior to that date the 
Pope was elected by the bishops, priests and 
people of the Roman Catholic Church. 
Kings and rulers often interfered in the elec- 
tion, and Nicholas took steps to prevent any 
such scandal in the future. 

In the College of Cardinals provision was 
made for the representation of all the ancient 
electoral bodies, the cardinal-bishops repre- 
senting the bishops of the Roman synod, the 
cardinal-priests, the parish clergy, and the 
cardinal-deacons, the heads of the popular 
electoral districts of the city. The College 
consists, when at its full strength, of seventy 
members, viz.: six bishops, fifty priests and 
fourteen deacons. It is very seldom, how- 
ever, that the College is full, for the Pope is 
usually too good a politician not to leave a 
number of vacancies to be filled in case of 
a special emergency. 

Ten days after the death of the Pope the 
College of Cardinals is convened to elect his 
successor. The cardinals are shut up, in 
what is called “the conclave,” the entrance 
to the building being walled up, preventing 
all communication with the outer world, 
until the election shall have been effected. 
An election requires a two-thirds vote of the 
entire college. 

Twice a day, during the conclave, each 
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cardinal deposits, in a chalice on the altar, 
the name of his candidate. If the requisite 
number of votes are not found for anyone, 
the papers are burned, on the top of the 
church, the smoke of the burning ballots be- 
ing a signal to the people outside that no 
election has taken, place. This act is called 
the “scrutiny.” If votes are added to those 
already given for one candidate, so as to 





Cardinals may be either bishops, priests 
or deacons, but only a bishop can be 
crowned Pope, though even a deacon is 
eligible for election. 

Should a deacon be elected Pope, the car- 
dinal-dean, by virtue of his office the act- 
ing Pope, who is at the present time Prince 
Louis Oreglia di Santo Stefano, bishop of 
Ostia and Velletri, summons the Pope-elect 
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GARDEN OF THE VATICAN AND ST. PETER’S. 


make the requisite majority, it is said to be 
an election by “access.” If the cardinals of 
two parties unite and elect a Pope, it is 
called an “election by compromise,” and, if, 
by a manifest desire of the people, a cardinal 
is elected by acclamation, the election is said 
to be by “inspiration.” The predecessor of 


Leo XIII. (Pope Pius IX.) was elected by 


“inspiration.” 


to the Sistine Chapel, in the Vatican, where 
he will give him priest’s orders, and conse- 
crate him bishop, observing the canonical 
intervals. If the Pope-elect is a priest, he is 
at once consecrated bishop by the cardinal- 
dean. This consecration takes place in the 
Sistine Chapel, one of the most beautiful 
ecclesiastical buildings in the world. It is in 
this chapel that some of the finest specimens 
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of the work of Michael Angelo are to be 
found. Pope Julius I]. commanded the ar- 
tist to paint the ceiling with his own hand, 
and though the command was repugnant, 
the work was done and has been hidden 
from the world ever since. Michael Angelo, 
the greatest painter of any age, was but a 
mere slave, for after doing this magnificent 
work, he was sent to superintend the quarry- 
ing of stone in the marble quarries. Treated 
no better than a laborer, this genius bore all 
with Christian humility. 


gold and silver keys, emblems of his superior 
position in the church. 

The diocesan church of the bishop is 
called “the mother and head of all the 
churches of the city and the world,” be- 
cause it stands on the first ground ever given 
for a Christian church. The palace and 
Church of St. John Lateran stand on the site 
of the splendid palace of Plantius Lateranus, 
which was confiscated in the year 66 A. D., 
and afterwards given to the Christians by 
the Emperor Constantine. 




















ST. PETER’S AND THE VATICAN FROM THE TIBER. 


After the College of Cardinals has met in 


conclave and elected a successor to Saint | 


Peter, the ceremony of enthronement has to | 


be commenced. It is necessary that he shal! 
be declared Bishop of Rome. 

A notice is sent him to be present in the 
Church of St. John Lateran, in order that he 
may be inducted into the See. It is then, as 
senior bishop, or the direct successor of St. 
Peter, whom Catholics believe to have been 
the first bishop of Rome, he receives the 


The church was originally dedicated to the 
Savior, but Lucius II., who rebuilt it in the 
twelfth century, dedicated it to St. John the 
Baptist. In the piazza of the church stands 
the sacred relic, called the “scala santa,” or 
holy staircase, which is said to have been the 
very stairway in the house of Pontius Pilate, 
and which was used by Jesus on his way to 
judgment. 

The newly inducted bishop goes each 
morning, prior to his coronation as sover- 
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eign pontiff, to the balcony over the portico 
of St. John Lateran, and blesses the city and 
the world. No more fitting place could be 
found for this benediction, for from the 
Lateran palace have issued decrees which, 
in their far-reaching influence, made thrones 
tremble and princes acknowledge the power 
of the church. In it five ecumenical councils 
of the church have been held. 


| 
| 


| 
| 
| 


be present, the General of the Church, the 
Sacred College, and the Princes Colona and 
Orsini, who are the hereditary princes- 
assistants, at the papal throne. In this pro- 
cession the temporal sovereignty, as well as 
the spiritual supremacy of the Pope is rec- 
ognized. 

On this occasion the Pope is dressed in 





BASILICA OF ST. 


The coronation of the pontiff is one which 
no nation of the world can outdo in splendor 
and pageantry, and yet every act is sym- 
bolic and intended to teach some doctrine of 
the Church. 

On the day of the coronation the Pope 
goes in procession to the Sistine Chapel, 
attended by the secret chamberlain, the 
chamberlains of honor, the chaplains, the 
representatives of such nations as desire to 


PETER—INTERIOR 


white, save the red satin mozetta, hood and 
shoes. 

As the procession reaches the door of the 
Sistine Chapel the cardinal-deacons give the 
new Pope the papal ornaments. The first 
master of ceremonies girds “the falda of 
taffetas,” under the rochet, which is a kind 
of surplice, with tight-fitting sleeves, made 
of fine lawn or lace, and puts the red satin 


biretta on his head. The Pope then enters 
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the chapel, receiving homage from the car- 
dinals, who rise and make profound bows 
to him. 

As he enters, the first cardinal-deacon 
raises the red biretta and the second car- 
dinal-deacon fits him with one of white silk. 
The red satin mozetta is removed, and the 
Pope is indued with the amice, a linen collar 
reaching over the shoulders, the alb, girdle, 
stole and a cope of red and gold. The first 











new robes, the consistorial advocates, the 
secret chamberlains, the referendary pre- 
lates, bishops, archbishops and patriarchs. 
Then follow the chaplains bearing the triple 
crown, and the official mitre, preceding the 
cardinal-deacons, cardinal-priests and car- 
dinal-bishops, the conservators of the Roman 
people, and then the newly-elected Pope on 
lofty throne surrounded by the Knights of 
St. Peter. 


VATICAN—-SALON DELLA SIGNATURA 


cardinal-deacon then places the splendid 
mitre of gold, adorned with precious gems, 
on his head. 

That is the signal for seven acolytes, bear- 
ing seven candelabras, to start in a new pro- 
cession, followed by an apostolic sub-deacon 
carrying the triple cross. Immediately fol- 
lowing the cross come the “Pope’s gentle- 


men,” walking in pairs, the court officials in 





This procession descends into the vast 
basilica of St. Peter. In the portico, near 
the holy door, there is a most magnificent 
throne, round which are stools for the car- 
dinals, a balustrade enclosing them. It is 
at this place that the canons and priests of 
St. Peter’s come to kiss the cross, on the 
front of the Pope’s shoe, thus acknowledging 
by an act of humility that the Pope is sover- 
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eign ruler, though governing under the au- 
thority of religion, as signified by the cross. 
This ceremony over, the Pope proceeds 
towards the high altar, the people shouting: 
“Evviva il Papa Re!’ (“Long live the Pope- 
King!”) 
Another stop is made at the throne in the 
Gregorian Chapel to allow the ambassadors 





of the nations represented, and the heredi- 
tary princes-assistant, to take their places, 
while cardinals, in scarlet, and prelates in 
purple, do their homage. The cardinals kiss 
the pontiff’s ring, the prelates the cross upon 
the ends of the stole, which rest on his 
knees. 

From this throne the Pope imparts his 














first apostolic benediction. The devout 
greet him with cries of loyalty and joy. The 
cardinals, prelates and bishops put on their 
white copes, while canons chant suitable an- 
thems in the choir. 

The pontiff now washes his hands four 
times, and the gay-colored vesture is 
changed for white, the emblem of purity. 





STATUE OF ST. PETER, IN THE BASILICA OF ST. PETER. 


The whole act is symbolic, for it shows that 
with clean hands and a pure heart he is able 
to go to the altar. On his way to the altar, 
his raiment, glittering with gems and bright 
jewels, the master of ceremonies goes before 
him and holds before his eyes a huge salver 
on which are miniature castles, palaces and 
objects of worldly splendor, cunningly made 
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of flax. Half-way to the altar the master 
sets fire to the castles, and as they consume 
he chants: 
“Behold, Most Holy Father, 
glory of this world passeth away!” 
On the high altar are seven 


how the 


candles 





bishop-assistant; on his left is the cardinal- 
deacon of the Evangel; behind him are two 
cardinal-deacon assistants. 

When the confession is ended, the dean 
of the Rota brings his mitre to the two car- 
dinal-deacon assistants, who place it on the 





VATICAN—SISTINE CHAPEL. 


lighted, one behind the cross and three on 
each side. As the Pope reaches the steps 
of the altar he makes a short prayer, and ris- 
ing, says, in a loud voice: 

“T will go unto the altar of God.” 

On his right stand the cardinal-dean, as 





pontiff’s head and lead him to the throne, 
while three cardinal-priests intone the pray- 
ers. The Pope then descends and his mitre 
is borne away, the first cardinal-deacon as- 
sists the second to invest him with the sacred 
pall, saying: 
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“Receive the sacred pall, the plentitude of 
the holy pontifical office, in honor of the 
Lord God Omnipotent, of the most glorious 
Virgin, His mother, of the blessed apostles 
Peter and Paul, and of the holy Roman 
Church.” 


The cardinal-deacon then fixes the three 


The Green Bag. 


| 
| 
| 


| 
| 
| 
| 
| 


| 


three times. The Pope ascends the throne 
cardinals take off their mitres and bow be 
fore him. They are followed by the clergy 
in their respective ranks and robed in their 
ceremonial vestments. 

The pontiff takes off his mitre, and, going 
to the altar, chants the “/ntroit, Kyrie” and 





POPE LEO XII. 


purple crosses of the pall with diamond 
clasps. The Pope mounts to the altar, 
palled, but without mitre, kisses the altar and 
the Book of the Evangel, puts incense in the 
censer and waves it before the altar. His 
assistants then put on his mitre and one of 
his cardinals swings the censer before him 


IN ST. PETER’S. 


the first words of “Gloria in Excelsis Deo,” sit- 
ting on the throne until the angels’ song is 
sung. This reached, the cardinal-deacon de- 
scends to the Confessional of Peter under the 
high altar, passing through the way of the 
hundred ever-burning lamps with the apos- 
tolic sub-deacons, the auditors of the Rita, 
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and the consistorial advocates in pure white 
copes on purple almuces. Before the shrine 
of Peter, the first cardinal-deacon chants: 
“Give ear, O Christ.” 
The others respond: 
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the high altar the Epistle is chanted by a 
Latin sub-deacon and afterwards by a Greek 
sub-deacon. The gradual is sung by the 


| choir, the Gospel is chanted in Latin and 


then in Greek, after which the Pope is car- 





CORONATION OF POPE PIUS II 


“To our Lord, the Supreme Pontiff of the 
Church, as decreed by God.” 

This is repeated three times, and then they 
chant: 

“O Savior of the World, help him!” 

This is followed by the Litany of the 
Saints, chanted by a Latin sub-deacon. On 





ried, on the shoulders of twelve porters, 
dressed in scarlet, to the highest throne. 
The cardinal-archbishop of St. Peter’s, 
with two canons of the same church, offer 
the Pope a purse of white damask, which 
contains twenty-five gold coins. This they 
ask him to accept as a honorarium for a mass 








372 


The Green Bag. 








well sung. He takes it, but hands it to those 
who have chanted the Gospel in Latin and 
Greek, but they do not keep the money, but 
in turn give it to the boys in vermillion and 
white lace, who have borne the trains of the 
cardinals. 

His Holiness is carried on his throne to 
the Balcony of Benediction, accompanied by 
his court and surrounded by the representa- 
tives of the people of Rome. 





Around his | 


“Receive this tiara, adorned with three 
crowns, and know thyself to be the father of 
princes and kings, the ruler of the world, and 
on earth the vicar of Jesus Christ our 
Savior.” 

The Pope repeats three times the apostolic 
benediction and blesses the faithful of the 
city and the world. Then he retires to the 
Vatican. At the Sistine Chapel he is divested 
of his pontifical ornaments, and the first 











ST. JOHN 


throne men, garbed in red, beat the per- 
fumed air with great fans made of peacock 
feathers. 

On arriving at the balcony, the two first 
cardinal-deacons assist the Pope to mount 
a new throne erected in the middle of the 
balcony, the papal choir chanting and sing- 
ing anthems all the time. The mitre is taken 
from the head of the Pope and in its place he 
receives the triple crown, the first cardinal- 
deacon saying: 











LATERAN. 


cardinal-deacon on behalf of the Sacred Col- 
lege makes him the time-honored compli- 
ment: 

“Ad multos annos.” 

The Pope signs the rcll of sovereign pon- 
tiffs in the Salon della Signatura, in the Vati- 
can, and the ceremonial is over, the Pope 
being left, for the first time, alone, fatigued, 
weary and almost exhausted. 

It was thought that when Leo XIII. was 
invested the world had seen, for the last 
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time, the coronation of a Pope with all the 
grandeur of ancient times, but Leo ex- 
pressed the desire that his successor should 
enjoy all the pomp and glory of an elaborate 
ceremonial, and it is well known that the 
Acting Pope Cardinal Prince Oreglia is a 
great believer in precedents, while Cardinals 
Rampolla and Gotti consider the elaborate 
ceremonial necessary to show to _ the 
world that the successor of St. Peter oc- 





cupies the most exalted position on earth. 

The election and coronation of a Pope is 
of the greatest interest to the world at large, 
for in all nations Catholics who acknowl- 
edge the Pope as their sovereign head pos- 
sess great and increasing influence. Leo 
XIII. was a progressive and democratic 
pontiff, and the whole civilized world hopes 
that his successor will be a worthy follower 
of his example. 
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THE FREEZE-OUT. 


By WaLLacE McCamant. 


NE day while sitting in the lobby of the 
Hotel West at Minneapolis, Anderson 

was accosted by Huston, an acquaintance of 
his from Portland, Ore. They chatted a few 
minutes on general subjects and finally Hus- 
ton asked Anderson if he knew of anyone 


who had forty thousand dollars to invest in’ 


a gilt-edged proposition. Anderson giving 
him some encouragement, he said he had 
been retained by the owners of the Golden 
Rod mine in Josephine County, Oregon, to 
secure them additional capital. This mine, 
Huston explained, had been discoverea by 
Parsons and McAllister, two farmers resid- 
ing in the vicinity, and after making the loca- 
tion they had given an interest in the mine to 
Barker, a merchant in Grant’s Pass, in con- 
sideration of advances made by the latter for 
its development. The mine had proved un- 
expectedly rich. It produced free milling ore 
which assayed at eight dollars a ton and 
which could be mined and milled for three 
dollars a ton. They had developed the mine 
sufficiently to show up ore bodies adequate 
to run a fifty-stamp mill for ten years. They 
had installed a five-stamp mill and the mine 





was earning now five hundred dollars a 
month over and above all expenses. 

In order to accomplish this development 
work and install the mill Parsons and Mc- 
Allister had been obliged to mortgage their 
farms, and Barker had run so heavily in debt 
as to well nigh exhaust his credit. It would 
take them some time to work out from the 
income of the mine, and in the meantime they 
thought it desirable to put a fifty-stamp mill 
on the property. They were satisfied that 
with a fifty-stamp mill the mine would net 
at least five thousand dollars a month, and 
they were willing to convey the property to 
a corporation for the purpose of securing 
forty thousand dollars to put in this new 
plant. To show their good faith, they were 
willing that the investors of the forty thou- 
sand dollars should hold fifty-one per cent. of 
the stock and name the board of directors, 
they turning in the mine in payment for 
forty-nine per cent. of the stock. 

Anderson agreed to think the matter over, 
and a few days later his expert was on the 
train en route to Oregon to investigate the 
mine. The report was that the property was 
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| 


as represented and that with a fifty-stamp | 


mill the mine would produce upward of five 
thousand dollars a month net. 
The proposition looked too good to be 


true, and Anderson hesitated whether to em- | 


bark in it. 
edged offers. He learned, however, that Ore- 
gon capital was slow to invest in mines, that 
so many swindles had been perpetrated in 
floating and wrecking mining corporations 
that it was difficult in Oregon to get capital 
to take up a perfectly legitimate proposition. 
Oregon, moreover, he recalled was not a 
populous State, and its people did not have 
large sums of idle capital awaiting invest- 
ment. Anderson finally notified Huston he 


He was suspicious of those gilt- | 


would accept the proposition on condition | 


that the property was turned over to a Mis- 
souri corporation formed for the purpose, in 
which he was to have fifty-one per cent. of the 


stock. This was acceded to, the corporation | 
was formed, the mine was conveyed to it in | 
payment for forty-nine per cent. of the stock, | 
and Anderson turned in his forty thousand | 
dollars in payment for fifty-one per cent. of | 
the stock. Anderson named the board of | 
directors, and kept them subject absolutely | 


to his control. The installation of the fifty- 
stamp mill was begun and the forty thousand 
dollars was consumed before the work was 
completed. It was found necessary to bor- 
row ten thousand dollars additional, and by 
a unanimous vote of the stockholders the 


board was authorized to mortgage the prop- | 


erty for this purpose. Anderson arranged 


to secure the loan and the mill was finally | 


completed. 

Much to the surprise of Parsons, McAllis- 
ter and Barker, the mill was now shut down, 
and all they could learn in response to their 
inquiries on the subject was that the board 
deemed it inexpedient at present to operate 
the property. Anderson finally permitted 
himself to be put on record to this extent: it 
would cost a couple of thousand dollars to 
purchase the tools, food and other supplies 


necessary to the operation of the mine if it 
was to supply a fifty-stamp mill. Large ad- 
ditional sums would have to be expended in 
enlarging the mess house and quarters for 
the men. Anderson was unwilling to ad- 
vance these moneys and preferred in any 
event to await the issuance of a patent to the 
property from the United States Land Office 
before investing any further money. He 
added that the rainy season was still on, the 
roads, which never were first-class, were now 
exceedingly muddy, and in fact well nigh 
impassable. This made it difficult to freight 
in supplies, and Anderson preferred not to 
operate the property for the present. 

Matters ran along for six months; the 
minority stockholders began to be pressed 
by their creditors. They called upon and 
consulted Mr. Huston, their attorney, at 
Portland. He asked whether there was any 
money in the corporation’s treasury. He was 
told there was none. He then asked who 
were the officers of the corporation and 
learned that they all resided in Missouri, and 
that the company had no managing agent in 
Oregon. Mr. Huston told them that if they 
had any remedy, they must seek it in the 
courts of Missouri; he called their attention 
to the well-settled rule of corporate law that 
the control of all questions of policy was 
vested in the board of directors. He told 
them it was at least doubtful whether any 
court would issue a mandatory injunction 
requiring these directors to raise the neces- 
sary funds and again run the mine. Thomp- 
son in section 4443 of his Commentaries on 
Corporations expressly states the rule to be 
that such injunctions will not be granted by 
the courts. Huston added that while there 
was probably some limitation on the prin- 
ciple that the directors were) entitled to de- 
termine whether the business should run, the 
courts would certainly refuse to interfere un- 
less a clear showing was made of a fraudu- 
lent and oppressive use of their power by the 
directors. He reminded them that it was 
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expensive to conduct litigation two thousand 
miles away from home. He suggested the 
sale of their stock. This they tried to do, 
but the property was now encumbered with 
a mortgage on which the interest was delin- 
quent, the mine was shut down and they 
could give no assurance as to when opera- 
tions would be resumed and dividends paid. 
They met with no success. Huston expressed 
much indignation at what he believed to be 
a cold-blooded attempt to freeze his clients 
out of the corporation, and he reproached 
himself for having interested Anderson in 
the property. But his ingenuity could not 
devise any practicable remedy. 

Several months later Anderson sent an 
emissary into the country, who picked up 
this minority stock for ten thousand dollars. 
Anderson was now the owner of all the stock, 
and he immediately started up the mine and 
the mill. In three months’ time the mort- 
gage was paid off and the mine was pro- 
ducing at a rate sufficient to pay five thou- 
sand dollars a month in dividends, besides an 
additional sum for development work and 
maintenance. 

Anderson concluded he would visit the 
mine. His arrival in Grant’s Pass was noted 
in the paper, and a few days later the story 
of the manner in which he had secured the 
mine was published. Parsons met him one 
day near the property and gave him such a 
tirade of abuse as he had never had before 
in his life. The company was sued by a 
miner, whose leg had been blown off in a 
blast, as he charged, through the company’s 
negligence. On his return to St. Louis An- 
derson learned that a Josephine County jury 
had given a verdict against the company in 
the personal injury case in the sum of eleven 
thousand dollars. While in Portland Huston 
and two or three of his other acquaintances 
declined to speak to him. 

Anderson soliloquized thus: “M'y schemes 
in St. Louis, Seattle and Minneapolis have 
been successful and have cost me nothing in 








standing; but this Oregon trouble is public 
property and the story is likely to be told on 
me anywhere and any time. That mine is 
worth ten times its cost; it makes me a rich 
man; but I’m rather sorry I went into it. 
Corporate frauds perpetrated by majorities 
become public property, and fasten odium on 
the perpetrators; blackmail levied by minor- 
ities is kept quiet, and those successful in its 
levy lose nothing thereby. My operations in 
the future will be directed to the use of 
minority stock only.” 

Anderson had long been of the opinion 
that it was unprofitable and unnecessary for 
capital to have the ill will of the community 
in which its operations were carried on, and 
he accordingly set to work to gain the good 
will of the public in the neighborhood of the 
mine. 

He directed the expenditure of some thou- 
sands of dollars in the improvement of the 
country roads in the vicinity. He constructed 
a church and guaranteed half the preacher’s 
salary for the first five years. He spent sev- 
eral thousand dollars in improving the quar- 
ters of his employés at the mine and directed 
liberality in the purchase of supplies for the 
mess house. It was soon remarked that An- 
derson’s employés were better housed and 
fed than any uther miners in the district. He 
next provided them with a small library, 
billiard and pool tables and card rooms. Once 
a month Anderson provided the men with a 
smoker at his expense, and they were privi- 
leged to invite their friends. Men soon began 
to say that Anderson was not a bad fellow 
after all. They found it convenient to forget 
the manner in which he had acquired the 
property, and with a considerable party at 
any rate Anderson could no longer be said to 
be unpopular. It is true that two or three 
months’ income was consumed in this man- 
ner, but Anderson concluded that the money 
was well invested. His property was more 
secure and he was in a position where he had 
an even chance in the courts. 
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A CENTURY OF FEDERAL JUDICATURE. 
VIII. 


By Van VECHTEN VEEDER. 


N extent and variety of learning, both 
within and beyond the limits of jurispru- 
dence in its widest sense, Justice Bradley 
easily surpassed all his colleagues. His vast 
acquirements were valuable not alone in en- 
abling him to participate with distinction in 
those branches of the court’s work which lie 
outside the limits of ordinary experience, but 
also in giving breadth to all his judicial work. 
For, with all his learning, his mind was essen- 
tially practical; he was master, not the ser- 
vant, of his learning; he combined with it 
strong convictions, great energy and busi- 
ness capacity. In their specific application 
to judicial work his intellectual grasp and 
unusual mental resources manifested them- 
selves in those essential characteristics of 
judicial excellence: keenness of apprehen- 
sion, acute analysis, thorough-going logic 
and power of lucid exposition. Coming to 
the bench without previous judicial experi- 
ence, his powers had nevertheless been fully 
developed by wide experience at the bar, and 
he was well equipped for his great task. 
Within three months after his confirmation 
he delivered his great opinion in the Slaugh- 
terhouse Case, 1 Woods 21. And through- 
out his whole judicial service his opinions, 
nearly five hundred in number (from Bischoff 
v. Wetherell, g Wall. 812, to Butler v. Eas- 
ton, 141 U. S. 240), and extending through 
sixty-seven volumes of reports, display re- 
markable evenness and uniformity in qual- 
ity. Although he was fifty-seven years of 
age when appointed, there was no faliing off 
with age; his opinion in the ejectment suit of 
Baeder v. Jennings, 40 Fed. Rep. 199, when 
he was in his seventy-seventh year, is as 
acute and thorough as anything he ever did. 
“Justice Bradley’s extensive acquirements 





enabled him to participate fully in the varied 
work of the court, but there were sonie sub- 
jects in which he took especial interests, and 
as to which his legal equipment and habits 
of mind gave his efforts especial value. Con- 
spicuous among these branches were consti- 
tutional law, patent law and admiralty, in all 
of which he rendered services of permanent 
value. Constitutional questions enlisted his 
feelings as well as his intellect. He held 
strong convictions with respect to the con- 
struction and application of Federal powers, 
and the principle of nationality found in him 
at all times a sturdy champion. In patent 
law it is said by those whose opinions are 
entitled to weight that he has never been 
surpassed. By reason of his eminent scien- 
tific attainments and his habits of patient in- 
vestigation, he comprehended the true phil- 
osophy of patent law and mastered every 
branch of the arts to which he was called 
upon to apply it. The maritime law was par- 
ticularly congenial to his tastes; its broad 
and liberal rules and freedom from tech- 
nicalities appealed to his mental tempera- 
ment, and its historical associations with 
foreign systems of jurisprudence brought 


‘into play his store of legal learning. 


Justice Bradley’s merits as a judge are ob- 
vious to all students of the law. He had some 
limitations which, although not so obvious 
as his merits, appear frequently enough in 
his work to enter into a proper estimate of 
his judicial services. I venture to assert that 
these limitations are confined almost alto- 
gether to his opinions on constitutional ques- 
tions, where his ardent feelings seem occa- 
sionally to outrun good taste, if not sound 
judgment. His dissenting opinion in Knox 
v. Lee, for instance, would seem to overstep 
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the proper bounds of judicial dignity; its 
style is more suited for an argument at the 
bar. This, however, is a small matter. A 
more important consideration is the sugges- 
tion that his touch was not as sure in this 
class of cases as in many others. In his de- 
termination to give a case the benefit of his 
own independent thought, it has seemed to 
many that he often failed to give due con- 
sideration to the judgment of others. He 
was also fond of concurring in a conclusion 
by an independent course of reasoning; and, 
most obvious of all, was his habit of follow- 
ing lines of thought and reasoning unneces- 
sary to the determination of the issue. See, 
for instance, Hans v. Virginia, 134 U. S. 1. 

But with all the shortcomings that 
may be reasonably attributed to him, and 
irrespective of his intellectual attainments, 
Justice Bradley was a man of whom any pro- 
fession might be proud. Never did abuse 
fall so far short of its mark as in attempting 
to impeach his integrity in the performance 
of a disagreeable but unavoidable duty. And 
the integrity of his character was enforced 
by a genuine simplicity and modesty which 
only the finest natures attain. Writing to 
an intimate friend who had congratulated 
him upon his appointment to the bench, he 
said: “As to my elevation to the bench, the 
words of Coleridge keep coming to my 
mind: 


‘It sounds like stories from the land of spirits 
If any man obtains that which he merits, 


Or any merit that which he obtains.’ 


And I ask myself, does not that indeed 
apply to me? Am [I not really one that hath 
obtained that which he doth not merit?” 
Turning now to his work as found in the 
law reports, the keynote of his con- 
stitutional views may be found in Ex parte 
Siebold, 100 U. S. 371, where he formulated 
the doctrine of the concurrent powers of 


-* 


national and State governments over Con- 
gressional elections. “The greatest difficulty 
in coming to a just conclusion,” he said in 
the course of that opinion, “arises from mis- 
taken notions with regard to the relations 
which subsist between the State and national 
governments. It seems to be often over- 
looked that a national constitution has been 
adopted in this country, establishing a real 
government therein, operating upon persons 


and territory and things; and which, more- 


over, is, or should be, as dear to every 
American citizen as his State government is, 
Whenever the true conception of the nature 
of this government is once conceded, no real 
difficulty will arise in the just interpretation 
of its powers. But if we allow ourselves to 
regard it as a hostile organization, opposed 
to the proper sovereignty and dignity of 
the State governments, we shall continue to 
be vexed with difficulties as to its jurisdic- 
tion and authority. No greater jealousy is 
required to be exercised toward this govern- 
ment in reference to the preservation of our 


liberties than is proper to be exercised 


| toward the State governments. 


Its powers 
are limited in number, and clearly defined; 
and its action within the scope of those 
powers is restrained by a sufficiently rigid 
bill of rights for the protection of its citizens 
from oppression. The true interest of the 
people of this country requires that both 
the national and the State governments 
should be allowed, without jealous interfer- 
ence on either side, to exercise all the powers 
which respectively belong to them according 


| to a fair and practical construction of the 


Constitution. State rights and the rights of 
the United States should be equally respect- 
ed. Both are essential to the preservation 
of our liberties and the perpetuity of our in- 
stitutions. But, in endeavoring to vindicate 
the one, we should not allow our zeal to 
nullify or impair the other.” 

To the same effect is his vigorous con- 
curring opinion in Knox v. Lee, 12 Wall. 
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457, on the legal tender question. “The Con- 
stitution of the United States establishes a 
government, and not a league, compact or 
partnership. It was constituted by the peo- 
ple. It is called a government. ... The 
United States is not only a government, but 
it is a national government, and the only gov- 
ernment in this country that has the charac- 
ter of nationality. ... Such being the 
character of the general government, it seems 
to be a self-evident proposition that it is in- 
vested with all those inherent and implied 
powers which, at the time of adopting the 
Constitution, were generally considered to 
belong to every government as such, and as 
being essential to the exercise of its func- 
tions. If this proposition be not true, it cer- 
tainly is true that the government of the 
United States has express authority... 
to make all such laws (usually regarded as 
inherent and implied) as may be necessary 
and proper for carrying on the government 
as constituted, and vindicating its authority 
and existence. . . . But it is said, why not 
borrow money in the ordinary way? The 
answer is, the legislative department, being 
the nation itself, speaking by its representa- 
tives, has a choice of methods and is the 
master of its own discretion. ... In time 
of war or public danger, Congress, repre- 
senting the sovereign power, by its right of 
eminent domain, may authorize the Presi- 
dent to take private property for the public 
use and give government certificates there- 
for... . Can the poor man’s cattle, and 
horses, and cows, be thus taken by the gov- 
ernment when the public exigency requires 
it, and cannot the rich man’s bonds and notes 
be in like manner taken to reach the same 
end? ... There are times when the exi- 
gencies of the State rightly absorb all sub- 
ordinate considerations of private interest, 
convenience or feeling; and at such times 
the temporary though compulsory accept- 
ance by a private creditor of the government 
credit, in lieu of his debtor’s obligation to 





pay, is one of the slightest forms in which 
the necessary burdens of society can be sus- 
tained. Instead of being a violation of such 
obligation, it merely subjects it to one of 
those conditions under which it is held and 
enjoyed.” 

The great question involved in that con- 


| troversy is one on which intellects will always 


differ. The power of the government to 


| protect and defend itself, and the right of the 


individual to his property, are two funda- 
mental principles of constitutional law which 
here conflict. It has already been pointed out 


| that in such a conflict Justice Bradley seemed 


more alive to the necessities of the govern- 
ment, while Justice Field was invariably on 
the side of individual rights. 

In no respect did Justice Bradley carry his 
national views so far as in the construction 
of the commerce clause of the Constitution. 
He was the moving spirit in establishing the 
Federal supremacy to which reference was 
made in connection with Justice Field. It is 


| only necessary to recall such leading cases as 


Transportation Company v. Parkersburg, 
107 U. S. 702; Brown v. Houston, 114 1. 


| 622; Walling v. Michigan, 116 ib. 406; Coe v. 


Erroll, 116 w. 517; Robbins v. Shelby 
County, 120 1b. 489, and Leloup v. Port of 
Mobile, 127 ib. 640, to appreciate his influ- 
ence on this great subject. The views which 
he enforced have been criticised as an ex- 
travagant judicial expansion of the constitu- 
tional provison, resulting in the suppression, 


| to a great extent, of the police power of the 


States. It is said that while the court up- 
holds as a mere judicial theory the police 
power of the States in the preservation of the 
lives, the health and the morals of the people, 
it nevertheless practically sacrifices this 
power of self-preservation to the power to 
trade and barter. But Justice Bradley’s view 
commended itself, in the main, to the major- 
ity of his colleagues, and still prevails. He, 
at all events, dissented from all retrograde 
steps (Pullman Palace Car Company v. 
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Pennsylvania, 141 U. S. 101; Maine v. Grand 
Trunk Railway Company, 142 ib. 217), and 
maintained to the end his strong convictions 
with respect to the necessity of national con- 
trol over commerce. In his opinion on cir- 
cuit in the Arthur Kill Bridge Case, only 
three years before his death, he carried his 
doctrine to what seems to many an unwar- 
ranted extreme. 

Yet Justice Bradley rendered some con- 
spicuous services in defence of the rights of 
the States. Throughout, the controversy 
arising out of the repudiation of State bonds 
to the letter Eleventh 
Amendment. In the Virginia Coupon Cases, 
114 U. S. 270, where the majority of the 
court held that immunity from suit did not 


he adhered of the 


exempt a State from the operation of the 
constitutional provision with respect to tlfe 
impairment of the obligation of contracts, 
Justice Bradley dissented on the ground that 
the proceedings there in issue were virtually 
suits against the State of Virginia to compel 
specific performance of her agreement to re- 
ceive coupons in payment of taxes. How- 
ever just such proceedings might seem in the 
repugnant to the 
Eleventh Amendment, which was “not in- 
tended as a mere formula of words, to be 
slurred over by subtle methods of interpreta- 
tion, so as to give it a literal compliance, 
without regarding its substantial meaning 
and purpose.” With respect to the asser- 
tion of the majority opinion that it was not 
the State but the government which declined 
to receive the coupons, and that if recourse 
were denied, the citizen would be withcut 
redress against unconstitutional acts of the 
State, he said: 

“Whenever his life, liberty or property is 
threatened, assailed or invaded by unconsti- 
tutional acts, or by an attempt to exercise 
unconstitutional laws, he may defend himself 
in every proper way, by habeas corpus, by de- 
fence to prosecutions, by actions brought on 
his own behalf, by injunction, by mandamus. 


abstract, they were 


Any one of these modes of redress, suitable 
to his case, is open to him. A citizen cannot, 
in any way, be harassed, injured or destroyed 
by unconstitutional laws without having 
some legal means of resistance or redress. 
But this is where the State or its officers 
move against Aim. The right to all these 
means of protection and redress against un- 
constitutioral oppression and exaction is a 
very different thing from the right to coerce 
the State into a fulfilment of its contracts. 
The one is an indefeasible right, a right 
which cannot be taken away; the other is 
never a right, but may or may not be con- 
ceded by the State; and, if conceded, may 


be conceded on such terms as the State 
chooses to impose.” 
And in Hans 7. Virginia, 143 U. S. 1, 


where he delivered the opinion of the court 
dismissing a direct suit against the State, he 
said: “The legislative department of a State 
represents its polity and its will; and is called 
upon by the highest demands of natural and 
political law to preserve justice and judg- 
ment, and to hold inviolate the public obliga- 
tions. Any departure from this rule, except 
for reasons most cogent (of which the Legis- 
lature, and not the courts, is the judge) never 
fails in the end to incur the odium of the 
world, and to bring lasting injury upon the 
State itself. But to deprive the Legislature 
of the power of judging what the honor and 
safety of the State may require, even at the 
expense of a temporary failure to discharge 
the public debts, would be attended with 
greater evils than such failure can cause.” 

In Chicago, efc., Railroad Company v. 
Minnesota, 134 U. S. 418, the majority of 
the court held that while a grant to the direc- 
tors of a railroad company of the right to 
regulate rates of fare does not prevent the 
State from declaring subsequently through 
general law that all rates of fare should be 
reasonable, yet a State cannot prescribe un- 
reasonable rates, and the judiciary are the 
final judges of what are reasonable rates; and 
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ii the Legislature fixed rates unreasonable in 
the judgment of the court, the act was in 
contravention of the Fourteenth Amend- 
ment. Justice Bradley took the position that 
since the Legislature had power to fix the 
rates to be charged for public service, it must 
determine whether a specific rate is reason- 
able. The question was essentially adminis- 
trative, and beyond the province of the 
courts. On any other view the hands of the 
State would be tied in respect to subjects 
under the police power. The power to do 
what another considers reasonable is no 
power at all, and thus the whole theory on 
which the right of the State to regulate 
public charges is based was disregarded. 

In the domain of civil rights, Justice Brad- 
ley’s ablest effort was his dissenting opinion 
in the Slaughterhouse Cases, 16 Wall. 36. 


Justice Bradley did not question the 
power of the States over all matters 
of internal concern; nor did he assert 


that the Fourteenth Amendment gave any 
such power to the national government. With 
that part of Justice Miller’s opinion which 
has most impressed the public mind, Justice 
Bradley was, therefore, in full accord. But 
the point of departure from the majority view 
with him, as with Justice Field, was upon the 
question of equal rights. He admitted that 
if the measure was in its operation well suited 
to protect the health of the community, it 
was constitutional; but he denied that the act 
was designed to protect the health of the 
people of New Orleans. He deemed it 
rather a law establishing a monopoly of an 
important industry, without an iota of pub- 
lic expediency to recommend it. As such it 
was an unjust discrimination, and gave to 
some persons rights and privileges den‘ed to 
others in like condition. The measure there- 
fore abridged not only the privileges and 
immunities arising out of the Constitution 
itself, but also all those fundamental rights 
of person and property usually secured in all 


free countries. The war amendments de- 
clare that there is a citizenship of the United 
States, and they were designed to protect the 
rights which appertain to that citizenship 
from encroachment by the States. One of 
the most valuable of these rights is the right 
to carry on any trade or occupation, ham- 
pered only by reasonable regulations. To 
deprive a person by legislative enactment of 
his right to pursue a particular trade is, 
therefore, not only an interference with his 
right as a citizen of the United States, but. 
also deprives him of his liberty and property 
without due process of law. “The mischief 
to be remedied was not merely slavery and 
its but that 
spirit of insubordination to the national gov- 
ernment, which had troubled the country for 


incidents and consequences, 


sO many years in some of the Siates, and 
that intolerance of free speech and free dis- 
cussion which often rendered life and prop- 
erty insecure and led to much unequal legis- 
lation. The amendment was an attempt to 
give voice to that strong national yearning 
for that time and that condition of things in 
which American citizenship should be a sure 
guarantee of safety, and in which every citi- 
zen of the United States might stand erect 
in every portion of its soil in the full enjoy- 
ment of every right and privilege belonging 
to free men, without fear of violence or mo- 
lestation.” 

In the subsequent case of Bartemeyer 
v. lowa, 18 Wall. 129, he re-stated his views 
with admirable precision: “By that portion 
of the Fourteenth Amendment by which no 
State may make or enforce any law which 
shall abridge the privileges and immunities 
of citizens of the United States, or. take life, 
liberty, or property without due process of 
law, it has now become the fundamental law 
of this country that life, liberty, and prop- 
erty (which include ‘the pursuit of happiness’) 
are sacred rights, which the Constitution of 
the United States guarantees to its humblest 
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citizen against oppressive legislation, wheth- 
er national or local, so that he cannot be 
deprived of them without due process of 
law. The monopoly created by the legisla- 
ture of Louisiana, which was under consider- 
ation in the Slaughterhouse Cases, was, in 
my judgment, legislation of this sort and ob- 
noxious to this objection. But police regu- 
lations, intended for the preservation of the 
public health and the public order, are of 
an entirely different character. So much of 
the Louisiana law as partook of that char- 
acter was never objected to. It was the un- 
conscionable monopoly, of which the police 
regulation was a mere pretext, that was 
deemed by the dissenting members of the 
court an invasion of the right of the citizen 
to pursue his lawful calling. A claim of right 
to pursue an unlawful calling stands on very 
different grounds, occupying the same plat- 
form as does a claim of right to disregard 
license laws and to usurp public franchises. 
It is greatly to be regretted, as it seems to 
me, that this distinction was lost sight of (as 
I think it was) in the decision of the court 
referred to.” 

In the Civil Rights Cases, 109 U. S. 3, on 
the other hand, he held, in opposition to Mr. 
Justice Harlan’s powerful dissent, that the 
denial of equal public accommodations im- 
posed no badge of servitude upon persons, 
within the meaning of the Thirteenth 
Amendment; and that the Federal legislation 
authorized by the Fourteenth Amendment is 
not direct legislation on matters respecting 
which the States are prohibited from mak- 
ing and enforcing certain laws and doing 
certain acts, but corrective legislation, such 
as may be necessary or proper for counter- 
acting or redressing the effect of such laws 
or acts. 

The reports contain many illustrations of 
Justice Bradley’s devotion to individual lib- 
ertv. Whenever the rights of the individual 
were demonstrated, he was firmly opposed to 
any impairment thereof, however slight. 


“Illegitimate and unconstitutional prac- 
tices,” he said in Boyd v. United States, 116 
U. S. 616, “get their first footing by silent 


| approaches and slight deviations from legal 


| development. 
| the way for the next, and each is usually 


modes of procedure. This can only be ob- 
viated by adhering to the rule that constitu- 
tional provisions for the security of person 
and property should be liberally construed. 
A close and liberal construction deprives 
them of half their efficacy, and leads to a 
gradual depreciation of the right, as if it 
consisted more in sound than in substance.” 
See, also, Campbell v. Holt, 115 U. S. 620, 
and Davidson v. New Orleans, 96 ib. 97. 
Justice Bradley’s decisions in patent law 
exercised the very highest authority and 
contributed materially to the development of 
the patent system. In Atlantic Works v. 
brady, 107 U. S. 192, he stated the true 
philosophy of the subject. “The process of 
development in manufactures creates a con- 
stant demand for new appliances, which the 
skill of ordinary head-workmen is generally 
adequate to devise, and which, indeed, are 
the natural and proper outgrowth of such 
Each step forward prepares 


taken by spontaneous trials and attempts in 
a hundred different places. To grant a sin- 


| gle party a monopoly of every slight ad- 


vance made, except where the exercise of 
invention, somewhat above ordinary me- 
chanical or engineering skill, is distinctly 
shown, is unjust in principle and injurious 
in its consequences. The design of the pa- 
tent laws is to reward those who make some 
substantial discovery or invention which 
adds to our knowledge and makes a step in 
advance in the useful arts. Such inventors 
are worthy of al! favor. It was never the 
object of these laws to grant a monopoly 
for every trifling device, every shadow of a 
shade of an idea, which would naturally and 
spontaneously occur to any skilled mechanic 
or operator in the ordinary progress of man- 


ufactures. Such an indiscriminate creation 
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of exclusive privileges tends rather to ob- 
struct than to stimulate invention. It creates 
a class of speculative schemers who make it 
their business to watch the advancing wave 
of improvement, and gather its foam in the 
form of patented monopolies, which enable 
them to lay a heavy tax upon the industry 
of the country without contributing anything 
to the real advancement of the arts. It em- 
barrasses the honest pursuit of business with 
fears and apprehensions of concealed liens 
and unknown liabilities to lawsuits and vexa- 
tious accountings for profits made in good 
faith.” 

Within the limits thus defined he believed 
in the liberal administration of the patent 
laws. In his great opinion in the fat acid 
case (Tilghman v. Proctor, 102 U. S. 77) he 
demonstrated that the true spirit and intent 
of the patent law was to secure to the in- 
ventor of a new application of a principle to 
effect a useful purpose, a monopoly of the 
application of the principle, instead of lim- 
iting him to the special means set forth in 
his application. By a series of well-known 
decisions on the law of re-issues he revolu- 
tionized the former practice, and removed 
a stigma from the patent system. Railway 
Company v. Sayles, 97 U. S. 554; Powder 
Company v. Powder Works, 98 1b. 126; 
Miller v. Brass Company, 104 1b. 350; James 
v. Campbell, 104 ib. 356; Mahu v. Harwood, 
117 ib. 354. In these cases he demonstrated 
that the true construction of the patent law 
authorized no alteration in the specification 
of an existing patent, unless made promptly 
and for the purpose of correcting a bona fide 
mistake inadvertently committed, such as a 
court of chancery, in cases within its juris- 
diction, would correct. This ended the 
practice of re-issuing patents in the hands of 
speculators to cover inventions made by sub- 
sequent inventors and not contemplated by 
the original patentee. 

In the great contest over the telephone 
patent (126 U. S. 1) he dissented from the 





Majority, in a characteristic; opinion, on the 
ground that Daniel Drawbaugh had antici- 
pated Bell’s invention. Drawbaugh cer- 
tainly had the principle, he contended, and 
accomplished the result. “We do not ques- 
tion Mr. Bell’s merits. He appreciated the 
importance of the invention, and brought it 
before the public in such a manner as to at- 
tract to it the attention of the scientific 
world. His professional experience and at- 
tainments enabled him to see, at a glance, 
that it was one of the greatest discoveries 
of the century. Drawbaugh was a different 
sort of man. He did not see it in this halo 
of light. . . . He was only a plain mechanic; 
somewhat better instructed than most ordi- 
nary mechanics; a man of more reading, of 
better intelligence. But he looked upon 
what he had made more as a curiosity than 
as a matter of financial, scientific, or public 
importance. .. . It is perfectly natural for 
the world to take the part of the man who 
has already achieved eminence. No pa- 
triotic Briton could believe that anybody but 
Watt could produce an improvement in the 
steam engine. .. . We do not wish to say 
a word depreciatory of Mr. Bell. He was 
original, if not first. He preconceived the 
principle on which the result must be ob- 
tained, by that forecast which is acquired 
from scientific knowledge, as Leverrier did 
the place of the unknown planet; but in this, 
as in the actual production of the thing, he 
was, according to the great preponderance 
of the evidence, anticipated by a man of far 
humbler pretensions. A common astrono- 
mer, by carefully sweeping the sky, might 
have been first in discovering the planet 
Neptune; whilst no one: but a Leverrier, or 
an Adams, could have ascertained its exist- 
ence and position by calculation.” 

In the important branch of maritime law, 
also, Justice Bradley is a widely recognized 
authority. With respect to marine insurance 
(Insurance Company v. Dunham, 11 Wall. 1), 
to collisions (The Belgenland v. Jensen, 114 
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U. S. 355, to salvage (Cope v. Vallette Dry 
Dock Company, 119 1b. 625), to liens (The 
Lattowanna, 21 Wall. 558), and particularly 
with respect to the limited liability of ship 
owners (Norwich Company v. Wright, 13 1b. 
104; Place v. Norwich Company, 118 U. S. 
468; The North Star, 106 ib. 17; The Scotland, 
105 1b. 24; Butler v. Boston Steamship Com- 
pany, 130 ib. 527; The Great Western, 118 1b. 
526), he rendered contributions of perma- 
nent value. His admirable method in the 
discussion of admiralty questions may be il- 
lustrated by his exposition of the general 
maritime law, in The Lattowanna 21 Wall. 
558: 

“It is hardly necessary to argue that the 
maritime law is only so far operative as law 
in any country as it is adopted by the laws 
and usages of that country. In this respect 
it is like international law or the laws of war, 
which have the effect of law in no country 
any further than they are accepted and re- 
ceived as such; or, like the case of the civil 
law, which forms the basis of most European 
laws, but which has the force of law in each 
State only so far as it is adopted therein, 
and with such modifications as are deemed 
expedient. The adoption of the common 
law by the several States of this Union alsu 
presents an analagous case. It is the basis 
of all the State laws; but it is modified as 
each sees fit. Perhaps the maritime law is 
more uniformly followed by commercial na- 
tions than the civil and common laws are by 
those who use them. But, like those laws, 
however fixed, definite, and beneficial the 
theoretical code of maritime law may be, it 
can have only so far the effect of law in any 
country as it is permitted to have. But the 
actual maritime law can hardly be said to 
have a fixed and definite form as to all the 
subjects which may be embraced within its 
scope. Whilst it is true that the great mass 
of maritime law is the same in all commer- 
cial countries, yet, in each country, peculiar- 
ities exist either as to-some of the rules, or 


| 
| 
| 


in the mode of enforcing them. Especially is 
this the case on the outside boundaries o 
the law, where it comes in contact with or 
shades off into the local or municipal law 
of the particular country and affects only its 
own merchants or people in their relations 
to each other. Whereas, in matters affect- 
ing the stranger or foreigner, the com- 
monly received law of the whole com- 
mercial world is more assiduously ob 
served —as, in justice, it should be. . 
3ut no nation regards itself as precluded 
from making occasional modifications suited 
to its locality and the genius of its own 
people and institutions, especially in matters 
that are of merely local and municipal con- 
sequence, and do not affect other na- 
tions. . . . Each State adopts the maritime 
law, not as a code having any independent 
or inherent force, proprio vigore, but as its 
own law, with such modifications and quali- 
fications as it sees fit. Thus adopted and 
thus qualified in each case, it becomes the 
maritime law of the particular nation that 
adopts it, and without such voluntary adop- 
tion it would not be law. And thus it hap- 
pens that, from the general practice of com- 
mercial nations in making the same general 
law the basis and groundwork of their re- 
spective maritime systems, the great mass of 
maritime law which is thus received by these 
nations in common, comes to be the com- 
mon maritime law of the world.” 

Limited space precludes an adequate no- 
tice of Justice Bradley’s work in the ordi- 
nary civil jurisdiction of the court. Mention 
of his faultless opinion in Railroad Company 
v. Lockwood, 17 Wall. 357, on limitation of 
liability by common carriers; Baeder v. Jen- 
nings, 40 Fed. Rep. 199, on eiectment; Patch 
v. White, 117 U.S. 210, and Bowen v. Chase, 
94 ib. 813, on wills; Casey v. Cavaroc, 96 ib. 
469, on bailments; and Harkness v. Russell, 
118 U. S. 663, on sales, will suffice to indi- 
cate the variety and extent of his distin- 
guished labors. 
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Justice Bradley’s principal opinions are the following : 

Constitutional law: Knox v. Lee,12 Wall. 457; Vir- 
ginia Coupon Cases, 114 U. S. 270 (diss.) ; Hans v. 
Virginia, 134 #6. 1; McGahey v. Virginia, 135 76. 662; 
United States v. Black, 128 2d. 40; Burgess v. Seligman, 
107 7. 20; Thompson v. Whitman, 18 Wall, 457; Mor- 
mon Church v. United States, 136 U. S.1; Sinking 
Fund Cases, 99 76. 700 (diss.); Beer Company v. Massa- 
chusetts, 97 76. 25; Chicago, etc., Railroad Company v. 
Minnesota, 134 26. 418 (diss.) 

Civil rights: Civil Rights Cases, 109 U. S., 3; 
Slaughterhouse Cases, 1 Woods 21 ; 16 Wall. 36 (diss.); 
Bartmeyer v. Iowa, 18 Wall. 129; Boyd v. United States, 
116 U. S. 616; ex parte Parks, 93 2b. 18; ex parte Sie- 
bold, 100 76. 371; ex parte Clark, 100 74. 400; Missouri 
v. Lewis, 101 7b. 223 ex parte Curtis, 106 2b. 371 (diss.); 
Pierce v. Carskadon, 16 Wall. 234 (diss.); United States 
v. Cruikshank, 1 Woods 308; ex parte Wall. 107 U. S. 
265; Campbell v. Holt, 115 2. 620 (diss.); Blyew v. 
United States, 13 Wall. 581 (diss.) 

Commerce clause: Leloup v. Port of Mobile, 127 U. 
S. 640; Pullman Company v. Pennsylvania, 141 74. 101 
(diss.); Transportation Company v. Parkersburg, 107 
ib. 702; Wabash Railway Company vz. Illinois, 118 7d. 
557; Brown v. Houston, 114 26. 622; Walling v. Michi- 
gan, 116 76. 406; Coe v. Erroll, 116 2. 517; Robbins zv. 
Shelby County, 120 2. 489; Philadelphia and Southern 
Steamship Company v. Pennsylvania, 122 7b. 326; Wil- 
lamette Bridge Company v. Hatch, 125 26. 1; Crutcher 
v. Kentucky, 141 726. 47; Railroad Company v. Mary- 
land, 21 Wall. 456. 








Patents and copyright: Atlantic Works v. Brady, 
107 U. S. 192; Tilgham v. Proctor, 102 76. 707; Powder 
Company v. Powder Works, 98 7d. 126; Mahu v. Har- 
wood, 112 76. 354; Miller v. Brass Company, 104 76. 350; 
James v. Campbell, 104 76. 356; Railway Company v. 
Sayles, 97 76. 554; The Telephone Cases, 126 7. 2 (diss.); 
Baker v. Selden, ror 2d. 99. 

Admiralty: Zhe Lattowanna, 21 Wall. 558; Insur- 
ance Company v. Dunham, 11 74. 1; Norwich Company 
v. Wright, 13 24. 104; Place v. Norwich Company, 118 
U. S. 468; Zhe North Star, 106 16.17; The Scotland, 105 
76. 24; Butler v. Boston Steamship Company, 130°2. 
527; Zhe Great Western, 118 ib. 526; Providence Steam- 
ship Company v. Hill Manufacturing Company, 109 76. 
578; Zhe Belgenland v. Jensen, 114 7%. 355; Cope vw. 
Vallette Dry Dock Company, 119 2. 625. 

Contracts: Casey v. Cavaroc, 96 U.S. 469; Hark- 
ness v. Russell, 118 24. 663; Insurance Company v. 
Davis. 95 7. 425; Hanover v. Doane, 12 Wall. 342; 
New York Life Insurance Company v. Statham, 93 U. 
S. 24; United States v. Behan, 110 76. 338. 

Miscellaneous: Railroad Company v. Lockwood, 17 
Wall. 357 (exemption from liability for negligence); 
Baeder v. Jennings, 40 Fed. Rep. 199 (ejectment); Patch 
v. White, 117 U. S. 210, Bowen v. Chase, 94 26. 813 
(wills); Stewart v. Sonneborn, 98 7d. 187 (diss.) (torts); 
Hardin v. Jordan, 140 76. 371 (property); Dainese v. 
Hale, 91 74. 13 (consuls); Hall v. Lanning, g1 7. 160 
(partnership); Lake Superior and Mississippi Railroad 
Company v. United States, 93 7d. 442 (railway grant); 
Gaines v. Fuentes, 92 26. 10 (diss.); Claflin v. Houseman, 
93 #6. 130 (courts) ; /z re Nielsen, 131 2d. 176. 
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SOME IOWA JUSTICE. 


By James S. WoopHOUsE. 


T was an ouster proceeding in Iowa, before 
a country squire. Because one of the jus- 
tices in the township was plaintiff, the case 
had to be carried over muddy roads to the 
rich old Irish farmer’s house. The party 
found a hearty welcome, and, while dinner 
was cooking for the country friends and city 
lawyers, the official set down the title of the 
case after the one which had been docketed 
eleven months before. 

“The furst thing to be done,” said the 
squire, as he settled down in an easy chair 
behind the sitting room centre table, “is fur 
the plaintiff, Mister Krall, to furnish a cost 
bond.” 

Thereat the city attorney who was prose- 
cuting the case arose and started to speak. 

“Now, look here, youse moight jus’ as wall 
sit down, fur phat I say goes in this court. 
Ain’t thot right, Mister Sadelick?” 

“That’s right,” said the defending attorney. 

“Now if the court please ” started the 
plaintiff’s lawyer. 

“Yez moight jus’ as well sat down fur 

“But, your honor, we'll have to pay the 
costs anyway, according to the-Sstatute.” 

“Well, I don’t know about thot, but if Mr. 
‘Krall says he will poy if he gets beat or 
looses, will yez poy, Mister 
Krall?” 

An affirmative answer satisfied the judge, 
and he called forth, “Projuice yer evidence.” 
The defendant attempted to introduce evi- 
dence to show that the rent had all been paid 
up to the present time, and of course the 
plaintiff’s lawyer objected. 

“Now, yez moight jus’ as wall sit down 





” 





why—well, 





again, fur the man can show if he has paid 
his rint.” 

“But, your honor,” protested the lawyer, 
“it is immaterial. We are not asking for any 
rent. All we want is possession.” 

“Wall, now, yez can have possession, but 
not unless I know that the rint ain’t paid.” 

“But, your honor r 

“Now, yez moight jus’ as wall sit down. I 
want to know if he has paid his rint, anyway. 
Proceed with the case. 

“And, phat’s that yez say? Thot te plain- 
tiff’s horses ate up the hay in the defindant’s 
barn? Now, sure, Mister Krall, yez ought 
to pay the poor man for his hay.” 

“But,” put in the lawyer, “that is not an 
issue of this case. The evidence is immaterial 
in regard to this ouster proceedings.” 

“Now yez sit down. I want to know whose 
horses ate thot hay, and if Mr. Krall’s did, 
the defindant is entoitled to rint to the extent 
of the damage.” 

And the plaintiff's lawyer, almost in a 
frenzy over his fruitless efforts to conduct the 
case along lines of law, sat down in disgust 
while his opponent, who was agreeing with 
the judge, was holding his sides because of 
laughter. 

“Sure and I'll foind,” said the judge, when 
all the evidence was in, “that the plaintiff, Mr. 
Krall over there, can have possession of the 
house and the barn three weeks from today 
—can yez get out by thot time, Mister Ren- 
ter? All roight; three weeks from today, but 
upon me soul, I still think Mister Krall 
oughter pay for that hoy.” 
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OVER THE GOVERNOR’S VETO. 


By DouGLas MALLOcH. 


T happened a number of years ago, and 
the time is enough remote and the peo- 


ple most interested enough removed from | 


the public eye to permit me to tell the tale. 
It is a task I have long desired to undertake; 
not because I think I can do it so well, but 
because I had a hand in the affair myself, 
and desire, if the story is told at all, that it 
be told rightly. What I may set down here 
may not be as smoothly written nor as em- 
bellished with adjectives and such as it would 
be if it had been written by one of these 


ing his way up the capitol steps or puffing 
himself in the Detro.t newspapers The Gov- 
ernor was mad about something, I could see 
that. 1 think I would have escaped, but the 
Governor caught sight of me, and, nodding 
me to a chair, began: 

“I have been hoping all the morning that 
some honest man would come in here. [’m 
going to be frank with you, for I think you 
are one oi the honest men in this Legis- 


| lature. I want to talk to you about this bill 
| of Senator Rivers’. I am not going to be a 


chaps who make the writing of yarns a busi- | 


ness. A more clever man, I suppose, would 
not put down things just as they occurred or 
words just as they were spoken, but would 


group them together and touch them out as | 


an artist works with paints and canvas. I 
have not the skill to do that; but the story, 
I hope, will contain in sincerity what it lacks 
in fine language. 

I am one of those men who have been 


honored by being made a member of the | 


House of Representatives of this great com- 


monwealth, but so honored far enough back: | 
| thing. If that bill passes this Legislature 
Lansing I never made the welkin ring to any | 
| death warrant politically. It wouldn’t be so 


to now be forgotten. Even when I was at 


great extent; and a man in the Legislature 
who does not make the welkin ring every 


few days and say sensational things to the | 


other side of the House for the newspapers 


to put big type over, need not expect to be | 
long in the minds of the people after he has | 
| “that bill has already passed the Senate. It 


laid in his supply of stationery and started 
for home in the spring after final adjourn- 
ment. 


bit bashful about telling you what I think 
about it. I think it is a fool bill. Read what 
the papers say about it. Ask any man who 
isn’t interested in it what he thinks about it 
and what the people up his way think about 
it, and you will find them of one opinion.” 

“T didn’t think the bill was of so much 
importance,” I ventured to say. 

“Any bill is of importance,” said the Gov- 
ernor, “when the people of this State get to 
talking about it. I can’t see it would cut 
such an awful figure myself, but the people 
think it will, and that amounts to the same 


every man who votes for it signs his own 


bad, if that was all, but they will take the 
party in this State with them.” 
I began to see what the Governor was 
driving at, and why the Governor was mad. 
“As you know,” continued the Governor, 


| is now up to you people in the House to say 


| what happens to it. I have just got a wire 


I suppose this story really begins with the | 
morning I walked into the executive office | 


and found the Governor looking down Mich- 
igan avenue and puffing a cigar furiously. 


Whenever the Governor puffed he puffed fu- | 


riously, whether he was puffing a cigar, puff- 





from the Speaker that his sister is sick and 
he can’t get down here before Wednesday. 
I figured on the Speaker’s help in killing this 


| bill in the House. Well, he won’t be here. 


Now, all I have to say is that if you want to 


| do me and the party and the State a service, 
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you'll never let that bill get through. You 
are a friend of mine, and I want to tell vou 
it isn’t the Rivers bill you’re voting on in 
the House, remember, but the future of your 
party in this State, for it is the little things 
the people have the habit of getting worked 
up about.” 

I must confess I had not put a great deal 
of thought on Rivers’ bill. I thought there 
would be time enough to do that when it 
reached final passage. I am afraid even now 
I did not do the Governor nor the bill justice, 
for | contented myself with voting against 
the bill on its final passage; but that did not 
avail me much, for the bill passed Senate 
and House and was sent to the Governor. 

What happened in the executive chamber 
was expected—by me, at least. The bill came 
back with the Governor’s veto and a mes- 
sage giving the Governor’s objections to its 
passage. This discussed at length the merits 
of the bill, and the Governor assailed it rather 
vigorously, as vicious and unwise. There is 
no need—nor would it be wise, perhaps—to 
discuss the provisions of the measure. I 
did not myself look upon it as a matter of 
great importance. I am confident that the 
subsequent fight over the attempt to pass the 
bill over the Governor’s veto would never 
have occurred had not Senator Rivers been 
the father of the bill. 

The Governor and the Senator represented 
two different factions in the party politics 
of the State. These factions pulled together 
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ancy. The Governor had made some mis- 
takes; his friends had said some unwise 


| things—and in politics a man is held respon- 


fairly well at the polls or wherever the suc- | 


cess of the party, as a party, was at stake. 
Each realized its dependence on the other. A 
permanent rupture would mean oblivion for 
both. 

In the nominating conventions, in the 
Legislature, even in local politics, the Gov- 
ernor’s friends and the “Rivers crowd” were 
more inclined to show their hands. In the 
last State convention the Governor had had 
the votes to win; but the Rivers crowd be- 
lieved that now its star was in the ascend- 





sible for the antics of any fools that choose 
to follow him. An enemy can hurt him; 
but a fool friend can do him more damage in 
a minute than an enemy may hope to cause 
him in a month. 

When the Governor vetoed the Rivers bill, 
he did it hecause he th ught its passage wouid 
hurt party success in the State. But Senator 
Rivers took it to be a personal slap. I do 
not think he had a large idea of the bill’s im- 
portance himself; but he had a large opnion 
of his own. He had heard there was some 
talk against the bill in the State, and he did 
not like the part assigned to him in this little 
political tableau in which the Governor 
stepped in and killed the measure and there- 
by won applause. 

The Rivers men claimed to be in control 
of House and Senate, and the Senator de- 
cided to make the Legislature show its hand. 
When the bill came back to the Senate, with 
the Governor’s veto attached, for reconsider- 
ation, Senator Rivers had it tabled until such 
time as he could find his strength. If a care- 
ful survey of the field led him to believe he 
could force its passage by a two-thirds vote 
he intended to do it. He was sure of the 


| Senate; but of the House he was not so sure. 


It was ten days later before the Senator 
called up his bill, and in the meantime it had 
become the most talked-of measure under 
consideration. It did not take the old-time 


| members long to find out which way the 


pendulum was swinging and to climb into 
the Rivers band wagon. I had no third-term 
aspirations or appropriation bills worrying 
me, and I decided to stick with the Gov- 
ernor. The chief executive knew also which 
way the battle was going. He wrote the 
names of twenty-six Senators who would vote 
for the Rivers bill on the back of an envelope 
for me. 

One day I found him in his office walking 
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forth and back and rubbing his brown hands 
together. 

“Rivers can never muster a two-thirds 
vote in the House. I have a few friends left 
over there that he can’t scare into line. And 
the Speaker will be back any day now; you 
know he has a lot of influence.” 

It was natural that the Governor should 
take a large amount of interest in the 
Speaker; for did not the Speaker take a 
large amount of interest in the Governor’s 
daughter? Some of the wives of legislators 
spending the winter at the capitol, having 
nothing else better to do, had even prema- 
turely announced the engagement of the two 
young people a few times. The Governor, I 
thought, rather approved of the idea of a 
match; and, as far as I might observe, the 
Governor’s daughter did not seem to offer 
much objection to it. 

The twenty-six Senators the Governor had 
picked to vote with Rivers did so,.and one 
besides. The Speaker came down the same 
day from Grand Rapids with the news that 
his sister’s critical illness was over and she 
was out of danger. I am afraid the members 
did not feel the sympathetic interest in the 
Speaker’s sister that they professed; for the 
Rivers bill was the all-absorbing topic. 

The Speaker had no more than reached 
Lansing when the Governor sent for him. I 
was with the Governor at the time and would 
have left, but he bade me stay. I shall never 
forget the conversation that followed. The 
Governor gave the younger man a firm hand- 
clasp when the Speaker entered. Before he 
had released it he slapped him upon the 
shoulder and holding him at arms’ length, 
looked him straight in the eye. 

“Jim,” he asked, “you are a friend of 
mine?” 

There was a note of anxiety in the Gov- 
ernor’s voice that was new to us who had 
never known anything but his self-confident 
manner. In these last few days friends had 
been slipping away from him, and I think 








there was a little loneliness in his heart when 
he spoke those words. There was no tremor 
in the young man’s voice or alteration in his 
gaze as he replied: 

“Better, perhaps, than you are yourself.” 

The Governor seated himself again and 
motioned the Speaker to a chair. “My boy,” 
he said, “if there is anything at any time I 
can do for you, I want you to let me know.” 

“Governor,” the younger man replied, “as 
you know, I have been at the bedside of a 
sick sister, and it has set me thinking. “She 
is the only person in the world that I may 
call by a dearer name than friend. I have 
many things to make me contented—a good 
law practice and some political prospects, for 
instance. But, after all, they are not much. 
Do you know if I should lose this dear sis- 
ter of mine—God forbid—I would be without 
a soul to care for me? I have been think- 
ing—I have—well, I have been thinking that 
I would like to marry your daughter.” 

A happy smile passed quickly over the 
Governor’s face. “I would be glad to have 
Grace marry any good man she set her heart 
on,” he said, “so long as he was one of my 
friends.” 

“But I sent for you,” the Governor went 
on, “to speak to you particularly about this 
Rivers bill. You know that it has passed 
the Senate and will be reconsidered in the 
House today.” 

“T read so in the morning papers.” 

“Well, this thing has developed into a 
scrap between Rivers and me, through no 
fault of mine. Rivers says he is going to put 
his friends on record. I am just as ready to 
put mine there. When the bill comes up to- 
day I hope you will not dodge voting on it.” 

“T won’t, Governor.” 

“You will vote against it, of course?” 

“T am sorry, but that is something I can- 
not do.” 

The Governor’s hands gripped his chair, 
and his face turned pale. 
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“You—cannot—do?” he repeated in sur- 
prise. 

The moment of silence that followed was 
painful to both men—the one throwing his 
life’s happiness away for what he believed 
to be right, the other wounded with cruelest 
wound man may know—the stab of a friend. 

“Governor,” said the Speaker, trying to 
speak gently, “I would vote neither for nor 
against this bill, for the reasons that make 
Senator Rivers advocate it at this time and 
make you oppose it. He is urging it for no 
other reason than that he wishes to do it over 
your objections. There were men who voted 
for the bill in the Senate and there will be 
men who will vote for it in the House who 
will not vote for it in that spirit at all. They 
will vote for it because they think it is 
right.” 

“You have been out in the State a little,” 
said the Governor, “and you know how the 
people feel about it.” 

“Yes, I do know,” the Speaker said, “but 
the people do not know always what they do 
want or what is good for them.” 

“Suppose the Rivers bill is a good bill, is 
it so urgent it should be passed at this ses- 
sion? Most of us had thought it a rather 
unimportant matter.” 

“Very few people—surely not Senator 
Rivers—realize its importance. It may be 
that in five years the Rivers bill, should it 
pass, will be repealed or so amended its best 
friends would hardly recognize it. But it is 
the entering wedge for a class of legislation 
of which this State stands in need.” 

“You are determined to vote for this bill?” 
asked the Governor after a pause. 

“I cannot vote against it for the simple 
reason that it is unpopular while I recognize 
it to be right,” the Speaker replied. 

“Then,” said the Governor, “it is hardly 
necessary to continue the interview.” 

The hint was too broad to be mistaken, 
and the Speaker withdrew. 

I have heard men go into excited raptures 





telling their sensation watching the tide of 
battle on historic fields; I have even seen 
them get,into a frenzy describing some great 
sporting event they have witnessed. But to 
me there is nothing so thrilling as those 
battles of ballots and brains and eloquence 
that are fought out on the floors of our Con- 
gress and our State Legislatures. There is 
no great plain there for the crushing sweep 
of legions or the fierce charges of maddened 
infantry. In the arena of a law-making body 
men come together in mortal combat, and 
each man must look out for himself as best 
he may. 

There was a feeling of intense excitement 
in the House the afternoon that the Rivers 
bill came up for a vote. Two or three timid 
members, whose consciences would not allow 


| them to vote against the bill and whose con- 


stituents would not allow them to vote for it, 


| had absented themselves, but eighty-eight 


| members responded to the roll-call. 


When 
the roll-call began on the Rivers bill almost 
every man seized the long printed slips bear- 
ing the members’ names and began checking 
them off as they voted. The first man voted 
for the bill, the next two against it. Then it 
stood five for and three against. As the vote 
proceeded the Rivers forces gained strength 
as man after man “climbed into the band 
wagon.” 

When my name was called I voted against 
the bill, but I continued to check the names 
off nervously, counting the vote as I went 
on. It was very close. The bill requiring 
sixty-seven votes to pass it over, the Gov- 
ernor’s objections—two-thirds of the mem- 
bers-elect. When the bottom of the slip had 
been reached I almost leaped from my chair 
in my excitement. 

The vote stood: Aves, 66; nays, 21. Then 
the voice of the clerk of the House was heard 
demanding the last vote: 

“Speaker.” 

“Ave,” came the answer quietly and firmly. 

That evening the Speaker’s messenger 
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brought me a note asking me to come to the 
Speaker’s room. I found the presiding offi- 
cer of the House pacing nervously up and 
down. 

“You heard the conversation in the Gov- 
ernor’s office the other day,” he said. “Read 
that.” 

He handed mea note. It was on the Gov- 
ernor’s stationery and in the Governor’s 
handwriting. It read: 


“Dear Sir:—I had hoped that your sud- 
denly developed opposition to me might not 
have enough effect to make a serious breach 
between us. Fate, and yourself at a critical 
moment, have willed otherwise. We had 
some conversation, vou will recollect, in re- 
gard to my daughter. This note, I presume, 
is unnecessary; for I trust you will see how 
utterly impossible is the alliance you sug- 
gested. In fact, I forbid it, and have so in- 
formed my daughter.” 


“T trust,” the Speaker said, when I looked 
up, “that you will respect the confidence. 
You see it is all ended.” 





“No, I don’t see,” I said. 

“What do you mean?” he asked, pausing 
in his walk. 

“Nothing or something,” I replied. “That 
is according to what the girl says when you 
see her; for I think you had better see her.” 

Then I went away. The House and Senate 
adjourned Friday over Sunday. Friday after- 
noon the Speaker’s messenger brought me a 
note. It was from the Speaker an simply 
said: 

“Stick near the Governor tomorrow.” 

Next day I stuck near the Governor. At 
a little after five o’clock, while we were 
smoking in the executive office, his secretary 
handed him a telegram. As the Governor 
read it, he frowned, but the frown was put 
to flight by a smile, as he handed me the 
yellow paper. 

The message was from Grand Rapids and 
was timed 4.48 p.m. It read: 


“Jim and I were married at four. There 
are three of us—Jim, and you, and [---and 
Jim and I are two-thirds. Will you forgive 
us? GRACE.” 





FOSTERAGE. 


By JosepH M. SULLIVAN. 


HE custom of fosterage had existed 
among the Irish from very ancient 
times. The evolution of the clan, tribe and 
state in primitive Ireland shows that foster- 
age is of very ancient origin. Briefly de- 
fined, fosterage was the custom of letting 
out children of families of rank to women 
who looked after their care, nursing and edu- 
cation. In the early days oft Ireland no lady 
of rank thought of giving suck to her child 
or children. This duty was discharged by the 
wife of a farmer or grazier on the chief’s 
demesne, and the after-bonds which con- 





nected the young chief to his foster-mother 
and the members of her family were of a most 
strong and most loving character. This cus- 
tom was'not confined to the wealthy and 
powerful, but was a common practice with 
all classes. The reasons for the practice of 
this custom are not quite clear, but the asso- 
ciations which it necessarily entailed had a 
powerful effect in cementing the ties of friend- 
ship between the chief and members of the 
clan. 

Aside from the legal aspect of this custom, 
the relations arising from the practice of fos- 


‘ 
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terage were considered most sacred, and ties 
of friendship were thus established which 
neither time nor adversity could efface. 

The laws governing fosterage were drawn 
with great particularity; the price of nursing 
and education, the instruction of children, the 
conditions upon which they could be returned 
before the end of pupilage, were subjects of 
very carefu! consideration. Heavy penalties 
were imposed upon foster-parents for failure 
to teach their foster-children studies or 
branches of trades and occupations which 
were suitable to the child’s rank. The foster- 
parent, during fosterage, was liable for all 
torts and injuries inflicted by his foster-child, 
and also was entitled to pecuniary compensa- 
tion for any injury done his foster-child. 

A fosterage of a peculiar kind, called liter- 
ary fosterage, was practised by the ollahms 
(professors). These professors taught chil- 
dren the necessary branches of education for 
compensation or no compensation, according 
to the station in life of the foster-child. They 
also took a limited number of pupils into a 
kind of fosterage combined with pupilage, 
adopted them into their families, and so thor- 
oughly infatuated them with the profession 
they were being prepared for that the origi- 
nal family ties of those pupils became almost 
totally effaced. 

Children, as a rule, were not let out to fos- 
terage until they were about one year old. 





Fosterage ended upon the happening of 
three events, namely, death, selection and 
crime. Selection in the above case meant 
marriage, and the age of selection for boys 
was reached at the end of seventeen years, 
and for girls at the end of fourteen years. 

A foster-parent in old age could demand 
support from his foster-children, provided he 
was in want and had no children of his own. 

Fosterage provided the victuals to be 
served to foster-children according to their 
rank, as, for example, the sons of kings and 
chieftains received food of a better quality 
than that served to children whose parents 
were of an inferior rank. The practice of 
fosterage and gossiprede among the ancient 
tribes of Ireland was prohibited in 1367 by 
the famous Seatnus of Kilkenny. 

We see traces of fosterage in the sacra- 
ment of baptism as it is administered in the 
Roman Catholic Church. Every child when 
baptized must have two sponsors, a male and 
a female, commonly called a godfather and 
godmother. They are under a moral obliga- 
tion to support their godchildren in case of a 
failure to do so by the child’s own parents. 
A sponsor cannot stand for more than one 
child a year. This provision is made so that 
the sponsor can realize his burden, and not 
add to it. Thus we see a primitive custom of 
ancient times still practised though in a mod- 
ified form, at the present day. 














YIM 


The Green Bag. 








PUBLISHED MONTHLY AT $4.00 PER ANNUM. SINGLE NUMBERS 50 CENTs. 





Communications in regard to the contents of the Magazine shquld be addressed to the Editor, 
THos. TILESTON BALDWIN, 1038 Exchange Building, Boston, Mass. 





The Editor wil! be glad to receive contributions 
of articles of moderate length upon subjects 
of interest to the profession; also anything 
in the way of legal antiquities or curiosi- 
ties, faceti@, anecdotes, etc. 


NOTES. 


AN interesting programme has been ar- 
ranged for the twenty-sixth annual meeting 
of the American Bar Association which is to 
be held at Hot Springs, Virginia, on August 
26th, 27th and 28th. Besides the President’s 
address, by Francis Rawle, Esq., of Philadel- 
phia, and the annual address by Hon. Le 
Baron B. Colt, of Rhode Island, 
States Circuit Judge, there will be papers 
read by Sir Frederick Pollock, of London, 
and William A. Glasgow, Jr., of Roanoke, 
Virginia. The Section of Legal Education 
will hear, besides the address of Professor 
George W. Kirchway, Dean of the Columbia 
Law School, a paper by Professor James 
Brown Scott, of the same school, on “The 
Place of International Law in Legal Educa- 
tion,” and a paper on “Examinations for the 
Bar,” by Professor Samuel Williston, of the 
Harvard Law School; Hon. Simeon E. 
Baldwin, of the Yale Law School, will de- 
liver an address before the Association of 
American Law Schools, on “The Study of 
Elementary Law a Necessary Step in Legal 
Education,” and Professor William S. Cur- 
tis, of the St. Louis Law School, will read a 
paper on “Examination in Law Schools”; 
and at the sessions of the Section of Patent, 
Trade Mark and Copyright Law the speak- 
ers will be Edmund Wetmore, Esq., of New 
York, Robert H. Parkinson, Esq., of Chi- 
cago, M. B. Philipp, Esq., of New York, and 
J. Nota McGill, of Washington. 


United. 





A witness for the government had been er- 
roneously given a discharge as a juror in- 
stead of a witness, and when he presented the 


discharge to the marshal, who pays the 


money, the marshal, not recognizing him as 
one of the jurors, said to him: 

“So you are a juror, are you?” 

“No, sir, I’m a Swede,” replied the wit- 
ness. 





SomE years before the Civil War, when 
this country was almost a wilderness, and 
when there was no town of Denton in Texas, 
district court was held in a place called Old 
Alton, in Denton county. John C. McCoy of 
Kentucky was prosecuting attorney, and 
Gustavus Adolphus \Everetts, of Illinois, was 
attorney for defendant. Charge, theft of a 
saddle. The jury found the defendant guilty. 
Everetts immediately filed a motion for new 
trial, whereupon court adjourned for dinner. 
Resuming labor, Everetts presented his mo- 
tion, backed by an able legal argument, dur- 
ing which now and then the defendant inter- 
rupted by pulling at his coat-tail and finally 
said, “Stop it; they'll whip me agin.” During 
recess the sheriff had anticipated final judg- 
ment by inflicting the punishment. 


LAWYER A had a very precocious little 
girl whose chief fault was telling rather ex- 
travagant stories. Her mother had tried to 
break her of this habit, and, in some meas- 
ure, had succeeded. But one day the child 
came running into the house in great excite- 
ment, exclaiming, “O, mamma, I just saw a 
lion in the street!” 

“Why, Bessie,” returned her mother, “you 
know you did not see a lion. That is one of 
your naughty stories. And you promised me 
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you would not tell any more. Now go right 
to your room and ask God to forgive you for 
breaking your word, and for telling an un- 
truth.” 

Very crest-fallen and with head hanging 
down Bessie left the room. She soon re- 
turned, however, with a triumphant air. 

“Did you do as I told you?” asked her 
mother. 

“Yes’m,” answered Bessie, and God said, 
‘Don’t mention it, child, I thought it was a 
lion myself when I first saw it.’” 

ForMER Mayor W. H. Quick, of Sioux 
City, Iowa, besides being a first-rate lawyer, 
is a witty one as well. Recently a lady called 
at Mr. Quick’s office and told the lawyer 
that she was looking for the best lawyer in 
Sioux City to get her a divorce. “I am the 
ablest and best lawyer in ths city and can 
get the divorce for you,” replied the ex- 
mayor. “But I must have some sort of 
proof,” retorted the client, “that you are what 
you claim to be.” “Proof,” said Mr. Quick, 
“you need not prove it, I admit it.” Mr. 
Quick, got the job. 








Tue following act was passed at the last 
session of the Kansas legislature, and is to 
be found in Sessions’ Acts, 1903, p. 113: 

Regulating the use of automobiles. 

An Act in relation to automobiles and mo- 

tor vehicles, regulating their speed and oper- 


chauffeur to run an automobilious band 
wagon at any rate he sees fit, compatible 
with the safety of the occupants thereof; pro- 
vided, however, that no less than ten nor 
more than twenty ropes be-allowed at all 
times to trail behind this vehicle when in 
motion, in order to permit those who have 
been so fortunate as to escape with their 
political lives an opportunity to be dragged 
to death; and provided, further, that when- 
ever a mangled and bleeding political corpse 
implores for mercy the driver of the vehicle 
shall, in accordance with the provisions of 
this bill, “throw out the life-line.” 


‘‘AND so you were playing poker for 
money?” said the western judge to the pris- 
oner at the bar. 

“No, sir; we were playing for chips.” 

“Well, it’s all the same. You got your 
chips cashed for money at the end of the 
game, I suppose.” 

“No, sit.” 

“Why, how was that?” 

“At the end of the game I didn’t have any 
chips, your Honor.” 

“You're discharged.” 


SomE years ago, when Colonel William P. 
Hepburn was active in the practice of law in 


| Southwestern Iowa, Hon. Smith McPherson, 
| now United States District Judge, was also 


ations on the public highways i this State, | 


providing for their proper equipment, and 
providing penalties for the violation thereof. 

Be it enacted by the Legislature of the 
State of Kansas; Section 1. That the term 
“automobile” and “motor vehicle” as used in 
this Act shall be construed to include all 
types and grades of motor vehicles propelled 
by electricity, steam, gasoline, or other 
source of energy, commonly known as auto- 
mobiles, motor vehicles, or horseless car- 
riages, using the public highways, and not 
running on rails or tracks. Nothing in this 
section shall be construed as in any way pre- 
venting, obstructing, impeding, embarrass- 
ing, or in any other manner or form infring- 
ing upon the prerogative of any political 


in the same period an active practitioner. If 
Colonel Hepburn excelled in one particular 
more than another, it was that of cross- 
examination of a witness. 

On one occasion during the heated trial 
of a cause, which had been brought for the 
wrongful levy of an attachment upon a stock 
of nursery trees, a material question of fact 
in the case was, when the ground froze in 
the November at the time of the levy of the 
attachment and whether it remained frozen 
without thawing during the entire winter. 


_ That fact proven was fatal to the case of the 


client represented by Colonel Hepburn and 
Judge McPherson. To maintain that fact, 
opposing counsel introduced as a witness 
Deacon X., a ruling elder of the Presbyterian 
Church in the community, whose reputation 
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and character could not be in any manner 
impeached and who was considered a man 
of the strictest probity and honesty. 

Deacon X., on direct examination, testified 
positively that the ground was frozen solid 
on November 26th, and remained frozen all 
winter. Colonel Hepburn and Judge Mc- 
Pherson were completely routed in their 
minds by this testimony, but without show- 
ing a disturbing ripple on the surface, Hep- 
burn addressed himself for cross-examination 
to the witness. After leading the witness to 
repeat the testimony and make it positive 
and convincing, Colonel Hepburn said: 

“Deacon X., how do you fix with such cer- 
tainty the exact day when the ground be- 
came frozen?” 

“T always keep a diary,” the Deacon re- 
plied. 

“Have you that diary with you?” asked the 
Colonel. 

The Deacon responded in the affirmative, 
produced the diary, and, turning to Novem- 
ber 26th passed it over for examination, with- 
out reading. 

Colonel Hepburn, after reading the entry 
to himself, asked the witness: ; 

“This entry you made on November 26th, 
did, you, Deacon?” 

“Oh, yes, yes!” replied the Deacon. 

“You have made no change in it sincé 
that day?” the Colonel asked. 

“None whatever,” the Deacon replied with 
considerable earnestness. 

Thereupon Colonel Hepburn returned the 
diary to the Deacon and asked him to read 
that entry to the jury, and the Deacon with- 
out discovering the situation until later, said: 

“This is the entry in my diary (reading), 
November 26th. Ground froze up and staid 
froze all winter.” 

The effect can be better imagined than de- 
scribed. Colonel Hepburn maintained his 
reputation as a cross-examiner and his client 
won the case, and the Deacon was forever 
after that known in that community as “the 
man who kept the diary.” 


RomaNceEs often come to light in dry- 


| 
| 





looking law cases, but it is seldom that so 
much romance and picturesqueness is written 
into a case as in one which has just been 
taken to the Iowa Supreme Court. A state- 
ment of an appeal, just filed in that court, 
in the case of Brier v. Davis, gives the facts 
in the following novel manner: 

“At the time of the transaction shown by 
this record, Mr. Brier, Sr., was about 
seventy-seven years of age. He lived on a 


| farm near the Missouri line, which belonged 
| to his wife, and with them lived his son, the 


appellee, and an old-maid daughter. In his 


| youth the old gentleman had been a miller 
| in a water-power mill. To be such in those 


days was to be the principal citizen in the 


| neighborhood of the mill. He lived so near 


the Missouri line that he had not learned that 


| small water-power mills had ceased to be of 


value for any purposes, except to artists and 
pigeons, and so in his declining years his 
heart fondly turned to again being a miller 
in a water-power mill. He was never a giant 
intellectually, and his more than three-score 
and ten years bore heavily upon him at and 
prior to the time when he first met Mt. Ver- 
non Davis. 

“Mr. Brier, Sr., was a pious old gentleman, 
who delighted in singing hymns, was weak 
and honest and presumed every one else to 
be so. His children, the appellee and the old 
maid, were living proofs of the rule that 
‘like begets like.’ 

“Mt. Vernon Davis, on the other hand, 
was an astute business man, who had at one 
time been a farmer, but who had in later 
years taken to shaving notes and loaning 
money. In this business he had foreclosed 
a mortgage on and came into possession of 
a picturesque ruin, once known as a mill, sit- 


| uated at Central City, Iowa. 


“The ways of Providence were such that 
the old gentleman from the Missouri line was 


| brought in contact with the astute Mr. Davis 


| from Mt. Vernon. 
| in which the mill changed hands, the [ttle 


In a business transaction 


farm down on the Missouri line became 


| mortgaged and the old gentleman Brier 


and his old-maid daughter became ten- 
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ants of the ruin known as “The Mill. 

Mr. Brier in his petition alleges that Mt. 
Vernon Davis got the best of his father. The 
jury found that he did it to the extent of 
$2000, from which finding this appeal is 
taken. 


But, you must admit,” said the masculine 
end of the controversy, “that woman is the 
weaker vessel.” 

“[’ll admit nothing of the sort,” rejoined 
the contrary female. ‘The mere fact that she 
seldom has tc be bailed out is proof to the 


contrary.”—E-xchange. 


IN Dr. John Hall’s time it was the custom 
in his church to use the old-fashioned simple 
hymns (says The Canadian Law Review), and 
the singing was congregational. On one oc- 
casion William M. Evarts discovered E. 
Delafield Smith, then corporat‘on counsel of 
New York City, singing with all his heart, 
and whispered to his friend: “Why, there 
is Smith singing, ‘I want to be an angel.’ 
I knew he wanted to be district attorney, but 
I didn’t know he wanted to be an ang<l.” 
The remark was repeated to Mr. Sm’‘th, and 
quick as a flash came the retort: “No, I 
have never mentioned the matter to Evarts, 
knowing he had no influence in that direc- 
tion.” 


Justice Gaynor of the Supreme Court of 
New York has a reputation for dry sayings 
not altogether devoid of humor, and two 
which are going the rounds among lawyers 
are these: 

A petition for an injunction, based upon 
somewhat doubtful assertions of fact, recent- 
ly came before the justice. After considering 
the affidavit of the petitioner, he remarked: 

“In this case an injunction will not lie, 
even if the relator does.” 

Under circumstances somewhat similar, an 
attorney sought to discredit statements con- 
tained in an affidavit. 

“But counsel should remember,” observed 
Judge Gaynor, “that the truth sometimes will 
out, even in an affidavit.”—New York Times. 


” 


ACCORDING to one of the unwritten laws of 
the Constitution, the President of the Repub- 
lic may not leave French territory while the 
Chambers are in session. One reason for 
this rule undoubtedly is to be found in the 
fact that the President is not merely: an or- 
namental functionary, but an active partici- 
pant in various departments of Government; 
for example, he usually presides at Cabinet 
Councils, and in this and other ways brings 
his influence effectually to bear on matters 
of State. The rule, moreover, reminds us 
that for a brief period in our own history the 
Sovereign could not leave the British isles 
without the consent of Parliament. This 
prohibition, contained in the Act of Settle- 
ment, was aimed at possible entanglements 
arising out of the Hanoverian connection; it 
was, however, very short-lived, being re- 
pealed in the first year of the reign of George 
I., “whose frequent journeys to Hanover,” 
says Hallam, “were an abuse of the gracious- 
ness with which the Parliament consented to 
annul the restriction.”"—The Law Times. 





Ina recent Quain lecture, Mr. John Mac- 
donell traversed a very wide and interesting 
field—judicial procedure in Athens, in later 
Rome, in the medizval Church Courts under 
the canon law, and in modern Germany. 
Such a comparative survey leaves on the 
mind an impression of much, and often strik- 
ing, similarity in the midst of dissim larity. 
For example, what could present a closer or 
more curious parallel in the growth of 
equity than the Roman pretors’ formulas 
modifying the old actiones legis and our Eng- 
lish Chancellors’ jurisdiction supplementing 
the old common-law writs. The very dissi- 
milarity is interesting because it shows how 
each system of judicial procedure reflects the 
idiosyncrasies of national temperament. In 
democratic Athens the procedure was popu- 
lar: the jury system ran through it all. It 
was the city that administered justice, just 
as it was the city which governed itself and 
made treaties. In Rome the conservative 
bias of the Roman mind, its strict adherence 
to technicality and form, gave a peculiar rig- 
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idity to its system of procedure. In the ec- 
clesiastical Courts, again, the inclination of 
the canonists to casuistry finds express‘on in 
niceties of pleading, in “triplications” and 
“quadruplications” to which—however little 
inclined to own it—the common lawyers of 
England owed their “rejoinders,” “rebut- 
ters,” and “surrebutters.” In Germany the 
national set towards autocratic offic‘alism 
gives the judge a control over the proceed- 
ings in an action strange to English lawyers. 
There is many a valuable hint for the practi- 
tioner in such a review as Dr. Macdonell’s. 
Those familiar with the Attic orators will re- 
member how at certain points in their 
speeches they paused—and the water clock 
which marked their time allowance was 
stopped, too—to call on the officer of the 
Court to read the evidence. Every allegaticn 
in those Athenian openings had to be but- 
tressed by proof on the spot. If counsel in 
England had to do this we should have been 
spared the Master of the Rolls’ recent criti- 


cism of a certain K. C.’s conduct of his 
case.—The Law Journal. 
An Irish legal journal (says The Law 


Times), suggests a point which was not dis- 
cussed before Mr. Justice Farwell in Attor- 
nev-General v. Trustees of the British Mu- 
seum, but which, if it had been raised, would 
have been of considerable constitutional in- 
terest. The claim of the Crown to recover 
the gold ornaments in question was based on 
the common law doctrine of treasure trove. 
The right of the Crown appears to depend 
on the motive with which the articles were 
originally disposed of—namely, the conceal- 
ment of them in ancient times. It was 
proved to the satisfaction of Mr. Justice Far- 
well that the date of the articles was some 
period from 300 B. C. to 700 A. D. The most 
probable date, however, was something be- 
tween 200 A. D. and 300 A. D., and it would 
not have been a very violent inference of fact 
that they were hidden then or some hundrecs 
of years later. In any event, they were hid- 
den long before the English common law be- 
came appl cab!e to Ireland—whether that e~n 


be considered as having taken place at the 
time of the conquest of Ireland by. Henry II., 
in the reign of Henry VIII., or in that of 
James I. At the trial of the action the atten- 
tion of the plaintiff seemed to be directed to 
the proof of the hiding of the articles in an- 
cient times, or of facts from which that fact 
could be reasonably inferred. But if the 
common law had no application to Ireland at 
the time of the concealment, it would seem 
that another question required discussion— 
namely, whether the establishment of the 
common law in Ireland was retrospective, 
and, if so, in respect of what length of time. 

As regards treasure trove (says The Law 
Journal), the writers of authority agree that 
the right of the Crown extends to gold and 
silver found hidden in the earth or other pri- 
vate place, but not to articles which have 
been lost or abandoned, and that, in Black- 
stone’s words, ‘“‘a man that scatters his prop- 
erty into the sea or upon the surface of the 
earth, is construed to have absolutely aban- 
doned his property.”” Thus it is only when 
the owner has concealed the treasure with 
the intention of reclaiming it when the oppor- 
tunity arises, that the Crown can assert its 
privilege against a finder. The position of 
the articles claimed by the Crown, when 
they were discovered, strongly suggested the 
inference that they had been intentiona!ly 
hidden away for security, and to rebut this 
inference the authorities of the British Mu- 
seum could only suggest that they had been 
thrown into the sea, which was _ supposed 
then to have covered the spot in question, as 
a votive offering by some Irish sea king to 
some Irish sea god at some period between 
300 B. C. and 7oo A. D. But there was no 
evidence that the sea flowed over that spot 
within the period during which the treas- 
ure could have been in existence; it was not 
certain that there ever was an Irish sea god, 
or, if there had been one, that any Irish chief 
ever made offerings to him; and the case for 
the defendants was dismissed as consisting 
of “fanciful suggestions more suited to the 
poem of a Celtic bard than to the prose of 
an English law reporter.” 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 


book notices to books sent in for review. At 
the request of subscribers, however, The 


Green Bag will be glad to review or notice 


any recently published law book, whether re- 


ceived for review or not. 


THE ELEMENTS OF THE Law OF NEGOTIABLE 
INSTRUMENTS. By John W. Daniel and 
Chas. A. Douglass. New York: Baker, 
Voorhis and Company. 1903. Buckram. 
(xxi+418 pp.) 

This volume, intended for the use of stu- 
dents and of instructors in law schools, is 
based in part upon Daniel on Negotiable In- 
struments and in part upon lectures deliv- 
ered by Mr. Douglass in the Law Depart- 
ment of Georgetown University. In gen- 
eral, the order of the larger treatise is fol- 
lowed, although certain changes are to be 
noted; as, for example, the discussion in the 
present volume of “Presentment for Accep- 
tance, and Acceptance,” and of ‘“Present- 
ment for Payment” is in Book IV, “Fixing 
Liability to Pay the Instrument,” while in 
Daniel on Negotiable Instruments the same 
subjects are to be found in Book III, “The 
Negotiation of the Instrument.” Book VI 
in the larger work is omitted altogether from 
the smaller. The text the New York 
Negotiable Instruments Act (with references 
to similar acts in twenty-one other States 
and Territories) is given in an appendix. 

For the reason that we expect shortly to 
print in these columns an adequate review 
of the last edition of Daniel on Negotiable In- 
struments, refrain from saying of the 
present volume more than that the work of 
condensation is well done. 


of 


we 


THe Law oF INTERPLEADER. By Rodecrich 
James Maclennan. Toronto: The Carswell 
Company. 1901. (xxx-+464 pp.) 

This is a praiseworthy piece of worth, cov- 
ering the iaw of England, Ireland, Can- 
ada, Australia, and America. The American 
cases constitute the great body of the cita- 
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tions. An appendix gives the interpleader 
statutes of all the States and Territories, an‘! 
also of England, Ireland, Scotland, th 
British colonies, and Japan. 


Volume & 
Containing the cases of general inter 
est and authority decided in the courts o 
last resort of the several States. Selected, 
reported, and annotated by A. C. Freema 
San Francisco: Bancroft-Whitney Com 
pany. 1903. (1052 pp.) 

The eighty-ninth volume of this useful se- 
ries of reports draws its cases from 130 Ala- 
bama, 136 California, 28 Colorado, 42 Flor- 
ida, 196 Illinois, 94 Maryland, 127 Michigan, 
80, 85 Minnesota, 79 Mississippi, 166 Mis- 
souri, 62 Nebraska, 171 New York, 130 
North Carolina, 62 South Carolina, and 107 
Tennessee. The range of subjects dealt with 
in the notes is wide, the longer notes in the 
present volume being those on Estoppel of 
a Tenant to Deny His Landlord’s Title, 
The Common-Law Powers of Guardians, 
What Constitutes a Testamentary Writing, 
The Effects of the Consolidation of Corpor- 
ations, The Right of Privacy—When an‘ 
Hiow It May Be Enforced, Admissibility 0 


THE AMERICAN STATE REPORTS. 


Evidence of Threats in Prosecutions for 

Homicide, and Party-walls. 

THe LAw AND PRACTICE RELATING’ TO 
REFEREES, REFERENCFS AND ARBITRATION. 


By L. L. Boyce. Albany, N. Y.: Matthew 
Bender. 1903. Law sheep, $4.50. (xiii+ 
456 pp.) 

This manual treats of the powers and du- 
ties and arbitrators under the 
Code of Civil Procedure and Siatutes of the 
State of New York, and contains references 
of the latest decisions. A full set of forms, 
given in the Appendix, adds materially to the 
practical value of the book. Like other 
similar volumes—two of them by the same 
author—dealing with special subjects under 
the New York practice, which have been 
published recently by the same publisher, the 
present treatise will be of value to New York 
lawyers as a book of ready reference. 
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